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A mediation model for the disclosure
of adverse events in a hospital setting

Melinda Shirley and Tina Cockburn

ADR in the medical setting

There is currently a high level of
interest and activity in Australian health
care around the management of adverse
events. Ethical obligations, legal duties
and practical guidelines have emerged
requiring the open disclosure of adverse
events to improve the quality of health
care provision and to increase patient
safety.1

An ‘adverse event’ has been defined as
‘an incident in which unintended harm
resulted to a person receiving health
care’2 and open disclosure as ‘the open
discussion of incidents that result in harm
to a patient while receiving health care’.3

The primary goals of the open
disclosure movement are to ensure that
patients are made aware of medical
errors (to enable proper treatment and
compensation), to identify systemic
problems and to minimise litigation.

Routine disclosure is inevitable
The elements of open disclosure are an

expression of regret, a factual explanation
of what happened, an explanation of the
potential consequences and the steps
being taken to manage the event and
prevent recurrence.4

Given that the Australian system of
accident compensation is fault based and
focuses on the individual responsibility
of health care providers — as opposed
to attributing responsibility to the
system within which they operate5 — a
significant barrier to compliance with
requirements to report error and disclose
harm to patients appears to be the fear
of increased litigation, although there is

little evidence to support this view. 
This fear persists even though many

Australian jurisdictions have enacted
legislation conferring some statutory
protection for those who apologise or
express regret to patients following an
adverse event or outcome. Unfortunately
the legislation is not uniform, and,
except in New South Wales and the
Australian Capital Territory, there is no
statutory protection for apologies which
include an admission of fault. 

Implementing disclosure is
difficult — a mediation model
may be the way forward …

The mediation model of open
disclosure is a template which
encourages ‘physicians, hospital
administrators, and other health care
providers to communicate more
effectively with patients following an
adverse event or medical error, learn
from mistakes, respond to the needs and
concerns of patients and families after
an adverse event, and reach a fair and
cost-effective resolution of valid claims’.6

Mediation theory suggests that the
advantages of a mediation model of
disclosure in this context should include:
• the promotion of interest based

solutions to meet the immediate needs
of the affected patient and their
family; 

• the sharing of information at an early
stage to promote discovery of systemic
problems and to prevent recurrence;

• reduced anger and punishment
behaviour;7

• reduced litigation; and
• maintenance and protection of the

physician–patient relationship after an
adverse event.
A pilot project for this model,

suggests that while doctors have
experience in delivering bad news and
discussing hard choices with patients,
these skills need to be supplemented
with active listening and conflict
resolution skills in the disclosure
conversation to achieve optimal
outcomes. �
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The full version of the paper that this
article is based on discusses the ethical
and legal foundations for disclosure of
adverse events in Australia, the current
status of the law governing apologies
and their impact on the litigation of
these cases, the potential benefits of an
early intervention/mediation disclosure 
model and recommendations in 
relation to the way it should be
implemented by health professionals 
in Australia. it will be available from
the NADRAC website at
<www.nadrac.gov.au> shortly.
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