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The purpose of court-connected
mediation from the legal perspective
Olivia Rundle
The divergence of mediation practice
from dominant paradigms of
mediation is widely recognised.1
Mediation practice within the context
of general civil litigation is particularly
prone to diverge from the dominant
theoretical notion of mediation. It is
likely that the perspectives of legal
participants, who are influenced by the
legal world view, contribute to this
divergence. Lawyer perceptions of the
purpose of court-connected mediation
are likely to align with the goals of the
formal civil justice system.

Legal perspectives
There are three main reasons that
justify the focus on legal participants to
explore the divergence of courtconnected mediation practice from
mediation theory. First, court-connected
mediation tends to be very
lawyer driven.2 Second, there are
many accounts in mediation
literature of inappropriate lawyer
expectations or behaviour within
mediation.3 Third, because courtconnected mediation occurs
within the legal system, legal
perspectives have a significant
impact on the practice of
mediation in that setting.4
To obtain an understanding of
the perceptions and approaches
of legal participants in courtconnected mediation, I have reviewed
documentation, interviewed
approximately 30 per cent of the legal
practitioners who practise in the
Supreme Court of Tasmania’s civil
jurisdiction, interviewed the mediators
who mediate in that jurisdiction and
observed a small number of mediations
at the court.

The dominant theoretical
notion of mediation
To establish that a divergence exists
between court-connected practice and

mediation theory, it is first necessary to
define the dominant theoretical notion
of mediation. The satisfaction purpose
is the dominant mediation purpose
promoted in both theory and practical
training.5 From this view, the purpose
of mediation is to maximise the
satisfaction of individual needs and
interests or to minimise suffering. It is
interest based as opposed to rights
based. This notion of mediation is
influenced by the negotiation theory
articulated by Fisher and Ury.6
Satisfaction is promoted by many
features of mediation, including
disputant participation in the process
and control of content, active listening
techniques and a flexible process that
can be adapted to meet the individual
needs and interests of the disputants.
If satisfaction is prioritised then the

the Supreme Court of Tasmania by
myself and by some lawyer
interviewees. One such practitioner
described the ‘typical’ process
conducted in the Court:
I tell them how much money I want
and why and they tell me that I can’t
get any money and why. Then you talk
about it and then you go out and
exchange offers and the mediator talks
to them to persuade them to come into
the middle.9

The nature of court-connected
mediation practice can be explained in
part through the legal perspective of
the purpose of the process.
Preliminary analysis of my interview
data suggests that from the legal
perspective the primary purpose of
court-connected mediation is
institutional efficiency or justice

Mediation practice within the context of
general civil litigation is particularly prone
to diverge from the dominant theoretical
notion of mediation. It is likely that the
perspectives of legal participants, who are
influenced by the legal world view,
contribute to this divergence.
approach to mediation is likely to be
primarily facilitative, perhaps with
some use of evaluative or settlement
techniques.7

Court-connected
mediation practice
Contrary to the approach to
mediation most widely promoted in
mediation literature, court-connected
mediation has a tendency to be
orientated to settlement and to
involve an element of evaluation.8
That tendency has been observed in

delivery rather than individual
satisfaction.

Institutional efficiency
There is evidence of a preoccupation
with settlement rates in the Supreme
Court of Tasmania, as the only
measures of the success of the
program to date are the number of
mediations held and the number that
have resulted in an immediate
settlement.10 The Chief Justice stated
in his Annual Report of 2004–05:
Court-annexed mediation is a very
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popular and successful means of
resolving civil disputes. It provides
expedition, saves costs and produces a
just result. Without it the Court would
not be able to cope with its caseload.11

No empirical evidence has been
published in respect of the court’s
mediation program that supports these
claims about expedition, cost savings
and the delivery of justice. There is
evidence that the court has improved
its ability to cope with its caseload but
those improvements are not solely
attributable to the mediation
program.12
From an institutional point of view,
the primary purpose of mediation is
often to settle disputes with minimal
cost and prior to trial.13 This public
benefit of mediation is an aspect of the
satisfaction purpose described by Bush
and Folger.14 There is, however, a
conflict between the private and public
benefits of mediation that are
promoted in the pursuit of
satisfaction. An overemphasis on
institutional efficiency, which is
achieved by high rates of settlement,
may detract from the capacity of
mediation to maximise the satisfaction
of individual needs and interests.
Court-connected mediators are likely
to be influenced by the legal
institution’s preoccupation with
settlement.

Justice delivery
The Chief Justice’s claim that
mediation ‘produces a just result’15
demonstrates his concern that courtconnected mediation ought to
facilitate the delivery of justice. This
concern is shared by many legal
practitioners. For example, one lawyer
interviewee stated that:
Mediation is an objective process and
the client’s needs are not relevant
because the outcome will be determined
by the influence of the law.16

This comment demonstrates an
emphasis on the application of legal
rules at the expense of mediation
attributes that emphasise the
individual needs of the disputants.
Court-connected mediation occurs
within the context of the litigation
process, with a degree of
compulsion17 and under the
supervision of the court. The law

therefore has a powerful influence
over the nature of the mediation
process. Legal norms of procedural
fairness and substantive justice are
likely to be applied to provide
safeguards for fairness.18 The
prioritisation of justice may detract
from the capacity of mediation to
maximise the satisfaction of individual
needs and interests, which may differ
from strict legal entitlements.

Conclusion
Contrary to the dominant
theoretical notion of mediation, legal
participants are unlikely to perceive
that the primary purpose of courtconnected mediation is to maximise
the satisfaction of their clients’
individual needs and interests through
creative problem-solving. They are
more likely to perceive courtconnected mediation as a process that
can both improve the efficiency of the
legal system and deliver justice by
resolving disputes fairly and within the
anticipated range of legal outcomes.
The prioritisation of these goals
detracts from the dominant theoretical
goal. The legal world view prioritises
objectivity and certainty over
individualism and flexibility. The
extent of the influence of legal
perspectives on the practice of courtconnected mediation is a question
worthy of further investigation.19 ●
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