CODIFYING AUSTRALIA’S CONTRACT LAW
– TIME FOR A STOCKTAKE IN THE COMMON LAW FACTORY
DAN JERKER B SVANTESSON
’It has been the history of law in every other civilised country that after
customary or common law has developed to a certain degree, or for a long
period of years, and become unwieldy, a Code has followed.’1

Introduction
It has been noted that: ‘the law of England has swollen to an unmanageable bulk.
There is but one cure and that is codification…’ 2 . That statement was made
approximately 200 years ago, and the situation is by no means better today. Nor can
it be said that the situation in Australia is much better than that in England. The
volume of case law, particularly when combined with what seems like an endless
flow of lengthy and complex statutes, place the Australian law in an unhealthy state.
Just like a store or a warehouse periodically needs to take stock of its assets, the
common law is now in desperate need of stocktake.
The masses of materials currently making up the Australian law may cause those
applying it to feel uncertain as to whether they have consulted all relevant materials.
Further, the law is difficult to teach and it is certainly outside the reach of laypersons.
Looking at these issues through the lens of contract law,3 this article argues that
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Australian law, and ultimately the Australian people, would benefit considerably
from the codification of a range of areas of law.
While the topic of codification has been the subject of academic analysis for a long
time, little attention has been given to this topic in Australia for at least 15 years. In
light of that, this article seeks to re‐open the topic by summarising and discussing: (1)
a range of benefits of codification; (2) arguments that have been raised against the
codification of the common law; and (3) certain practical issues that must be tackled if
Australia’s contract law should be codified. However, the article commences with a
discussion of the meaning of the term ‘codification’, and it is necessary to distinguish
between three forms of codification: stocktake, gap‐filling and reform. Focusing on
the common law relating to unconscionability, the article concludes by giving
examples of these three codification methods.

What is ‘codification’?
Codification has a long history and, from time to time, it has been a ‘hot topic’ in
common law countries.4 Consequently, there is no lack of literature discussing the
virtues and vices of codification. 5 One significant codifications debate reached its
peak in the mid 1960s when the Law Commission in England was charged with the
task of reviewing the law ‘with a view to its systematic development and reform,
including in particular the codification of such law’.6 It is a well known fact that the
Law Reform Commission’s work did not result in a contract code, and there are
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many reasons for that outcome. 7 Other attempts have been more fruitful. For
example, New Zealand has introduced several pieces of legislation codifying aspects
of contract law.8 Another example is found in the US Uniform Commercial Code.9
The most recent Australian attempt at a codification of contract law is Ellinghaus and
Wright’s interesting 1992 Discussion Paper on An Australian Contract Code. 10
However, as is familiar, Australia’s contract law is still largely to be found in case
law.
The word codification may make most people think of the various continental codes.
Of these, the best known probably is the French Code Civil, introduced in 1804 by
Napoleon Bonaparte. Another well known example of such codes is the German
Civil Code (Bürgerliches Gesetzbuch) introduced in 1900. Put simply, the characteristic
features of the continental codes are their comprehensive and gap‐free scope, their
systematic approach and the generality of their rules.
However, a code need not be of this nature. Donald provides the following valuable
definition: ‘In its most general sense, codification is the systematic collection or
formulation of the law, reducing it from a disparate mass into an accessible statement
which is given legislative rather than merely judicial or academic authority.’ 11
References made to the term ‘codification’, throughout this article, should be read in
light of this definition. Consequently, a statute of the type common in Australian law
can be classed as a code, be as it may, a not always very comprehensive code.
With this broad definition in mind, it is submitted that codification can come in three
different forms. At its most modest level, codification is the mere restatement of the
law at the time of codification. This can be achieved by a process we can refer to as
stocktake – one has to evaluate each and every relevant authority to see what the law
really is at the moment. As far as contract law is concerned, this painstaking process
would be greatly assisted by the many quality textbooks available on the Australian
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market;12 After all, as noted by Stoljar, ‘academic summa performs a role very similar
to a code; indeed there have been many works, standard text‐books, which for long
periods have operated like sorts of codes at common law.’13
The stocktake process will inevitably identify gaps in the law – the common law has
not developed so fully as to provide a complete law. When the stocktake process is
faced with such a scenario, two alternatives are available; (1) we can write the code in
very general language so as to leave the legal issue unanswered, or (2) we can take
one step up on the ‘codification ladder’ and move on to what we can call gap filling.
Where the codification process involves gap filling, it not only restates the law, but
expands on it.
The highest, or most advanced, form of codification is what we can refer to as
reform.14 Codification at this level involves a conscious decision to start fresh, leaving
the shackles of the existing law behind, and constructing a code from scratch. While
this may sound rather dramatic, it should be pointed out that, in constructing a new
code, account may be taken of the existing law. Indeed, the ‘historical fact is that only
after long, or at least fruitful, periods of case‐law can summarising or codifying
attempts effectively begin.’15 The significant difference between reform and the lower
levels of codification is that in the reform model, the drafter is not bound to follow
existing law, but can do so at will.
As far as reform is concerned, a distinction can be drawn between reform of one
specific area of law, and codification of e.g. the whole civil law of a country. As seen,
the continental codes are typically codifications of virtually the whole civil law, while
common law countries largely have preferred codifying specific areas one‐by‐one.
As Diamond has stated: ‘The real case for codification, I believe, is that it facilitates
law reform. We can improve the content of the law when we create the new code;
and we can improve it later by revising the code.’16 I agree that the preferable option
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is reform. However, codification, in the form of stocktake or even gap filling, is more
likely to be met with acceptance than is codification in the form of reform. Thus, this
article proposes that, at least as far as contract law is concerned, Australia’s common
law is to be codified mainly using the stocktake model, accompanied by gap filling
where necessary. At the same time, it may be worth considering reforming those
areas of Australia’s contract law that are incompatible with international legal
practice. One such area is the law relating to consideration, another is the awkward
postal acceptance rule.
In other words, it is submitted that, in the construction of a codified Australian
contract law, most aspects of the code can be built on the stocktake model, some
aspects need to be constructed through gap filling and a small number of aspects
need to be constructed using the reform method.

Benefits of codification
In discussing the benefits that flow from codification, we must keep in mind the
different forms codification may take. To use the concepts introduced above, we
must distinguish between stocktake, gap filling and reform. This article is focused on
stocktake aided by gap filling, but a few words will also be said about the benefits of
reform.
It can perhaps be said that each step up the ladder of codification results in further
benefits. In other words, gap filling has the same benefits as stocktake, plus a few
additional ones, and reform has the same benefits as gap filling, plus a few additional
ones. However, the most useful starting point is to, on a general level, examine the
benefits that may flow from codification.
Having examined a large number of journal articles discussing the benefits of
codification, a rather clear pattern emerges. While the terminology used varies, the
following benefits are typically associated with codification:


Simplification;



Systematisation;



Unification;



Clarification;



Evolution; and



Internationalisation.

These benefits are discussed one‐by‐one.

Simplification
Many learned commentators point to how codification can simplify the law and
make it more accessible and manageable. The difficulties associated with extracting
law from a mass of cases are widely acknowledged, and the process can be compared
to assembling a puzzle – one needs to examine closely a vast number of pieces to find
those that fit together to form the full picture. Indeed, all too often one finds that
important pieces are missing making it impossible to view the whole picture. As
noted by Diamond: ‘Small wonder that over the centuries voices have been raised in
protest against the tons of verbal pulp that must be squeezed to obtain an ounce of
pure judicial law.’17
Whether or not the law can be made so accessible as to be understood by laypersons
is discussed below. Here it suffices to discuss why simplification is important.
The law must always be as ‘user friendly’ as possible, and simplification is the most
fundamentally important step in making the law user friendly. The importance of the
law being user friendly is perhaps particularly great in the case of legal rules that are
only applicable where the users elect to apply them. After all, people entering into a
contract can, with some limitations,18 use choice of law clauses to nominate the legal
system that will govern the contract. Put simply, legal rules, such as many rules
within contract law, are subject to market powers, not dissimilar to the market
economy – if the rules are not popular they will not be used.
This is not to say that the lawmakers should focus exclusively on what makes legal
rules popular. Such an approach would ultimately result in a situation where the
rules of contract law are one‐sidedly aimed at protecting the stronger contractual
party as typically the stronger party decides the applicable law. The law must remain
focused on providing justice. What I am here aiming at is not so much the legal rules
themselves, but rather what we can refer to as their packaging. Not even just and fair
rules will be popular if they are inaccessible. The packaging is crucial for making
rules popular and the current masses of relevant cases, making up the Australian law
of contract, are not accessible.
It is my strong conviction that the law makers must take account of the market
situation in which contract law operates, and look to the packaging needs of the users
of the law – easily accessible, clearly expressed rules will serve Australian businesses
and individuals better than does the current state of Australia’s contract law.
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Another aspect of simplification relates to the ‘teachability’ of the law. Students of
law are constantly faced with the difficult task of developing an understanding of
complex legal concepts and principles. The way such concepts and principles are
presented to the students vary from teacher to teacher. However, typically, students
are introduced to key cases and the teacher assists them to identify the relevant legal
concepts and principles flowing from those cases. After the examination of the key
cases students are assumed, or assisted, to understand:


How the concepts and principles identified from the cases interrelate; and



How the concepts and principles identified from the cases create a comprehensive
system of regulation.

The development of this approach is natural in, and its prevalence typical of, a
country following the common law tradition where case law, at least historically, is
the dominant source of law.
Where the law is contained in a code, this process can be turned around. Starting by
looking at the provisions of a code, students are not only provided with the legal
concepts and principles as such, they also get a map of how the relevant concepts and
principles, within a particular area of law, interrelate and create a comprehensive
system of regulation; as Stoljar puts it, codes can provide ‘a sort of instant overall
picture of what the principles are meant to achieve’.19 Armed with that knowledge
students are ready to investigate the details of the law, which, where appropriate, can
be done by reference to case law. In other words, while the typical common law
approach is to go from micro issues to macro issues, the teaching of law by reference
to a code can go from macro issues to micro issues. This has significant benefits: most
importantly, this approach gives students an immediate appreciation of the bigger
picture of how the relevant area of law operates. This rapidly creates a feeling of
having gained knowledge, and prepares students to proceed comfortably and
confidently with a detailed study of the area in question.
In finishing the discussion of the benefit of simplification, it is interesting to reflect on
Lord Wilberforce’s observation that:
By presenting to the courts legislation drafted in a simple way by definition of
principles, we may restore to the judges what they may have lost for many
years to their great regret; the task of interpreting law according to statements
of principle, rather than by painfully hacking their way through the jungles of
detailed and intricate legislation. So I believe that a process of codification,
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intelligently carried out, will revive the spirit of the Common Law rather than
militate against it.20

Systematisation
The nature in which the common law evolves is of course not random. Judges
carefully analyse previous decisions and apply the law to the facts of the case at
hand. In that sense, the common law evolves in a relatively systematic manner.
However, a fundamental weakness that makes the evolution of the common law
random is that a court does not get the chance to develop the law until a suitable case
is brought before it. For example, the law of non est factum cannot evolve until a court
is able to consider the law of non est factum in a case brought before it. Bearing in
mind the principle of ratio decidendi, that case must exactly relate to those aspects of
the law of non est factum requiring change, before any amendments can be made.
Sir Leslie Scarman21 has pointed to a related matter:
The basic weakness of a system of law which relies upon judicial precedent for
its development is that it is not the primary function of courts or judges to
legislate. This criticism may be put somewhat differently: development by
judicial precedent is development of the law by lawyers – a practice against
which man has protested with more or less success since the dawn of
civilisation. […] Codification is, however, a true law‐making process – not
merely an incidental benefit thrown up by another process, that of
adjudication. It provides for study, research, consultation, planning – all
essential to orderly development: it looks forward to the shape of things to
come as well as back to the achievements of the past. Further, in an English
[and Australian] context, it is a process which enables the layman’s voice to be
heard in the process of law‐making.22

To conclude, codification can produce a systematic, orderly and internally logical and
consistent contract law that is simply unattainable through case law.

Unification
While certain aims seem universal, codification is always driven by the specific
circumstances of the jurisdiction in which it takes place, and may stem from a great
variety of aims. For example: ‘[o]ne of the main factors in both France and Germany
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that gave rise to codification was the fact that pre‐existing law lacked any unity
throughout the country.’23
The law of contract in Australia is by no means suffering from the degree of disunity
that could be observed in France or Germany at the time of their codifications.
Consequently, unification is only a marginal benefit as far as Australia’s contract law
is concerned. Nevertheless, owing to the common law’s approach to precedent, it is
not surprising that we find variations in the approaches to contract law between the
Australian states and territories.
For example, there are two main competing approaches to the issue of whether a
contract is for goods or for work and materials – the main substance test of Robinson v
Graves 24 , and the end product test of Lee v Griffin 25 . Since the High Court has not
decided the matter conclusively, there is no Australia wide preferred approach.
However, the Supreme Court of Victoria has expressed its preference for the ‘end
product test’.26 As a consequence, lower courts in Victoria are bound by an approach
similar courts in other states are not bound by. Codification in the form of gap filling
or reform could cure this disunity.

Clarification
Little needs to be said about clarification. It is undisputable that codification in the
form of gap filling or reform can clarify the current grey areas of Australia’s contract
law. Several benefits would flow from such clarification. Perhaps most importantly,
as litigation often relates to the grey areas of the law, a clearer, more certain and more
predictable law will result in less litigation, which should be the aim of any legal
system.
Stocktake alone cannot achieve the required clarification in the contract law of
Australia.

Evolution
As has been noted by several learned commentators, it is of the greatest importance
that the law constantly evolves: ‘In every society, law reform in changing times is a
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process which is as endlessly necessary as cleaning the streets, maintaining buildings,
pruning trees and disposing of refuse.’27
Where codification comes in the form of reform, or at least gap filling, one of the
benefits is that the law evolves. Where codification merely comes in the form of strict
stocktake, no evolution takes place.

Internationalisation
The codification of the contract law of Australia, were it to involve reform, is a great
opportunity for what can be termed internationalisation. If there is a will to reform
Australia’s contract law, we can aim at making it more consistent with the rules of
relevant international contract law. In particular, attention could suitably be given to
the rules found in the United Nations Convention on Contracts for the International Sale of
Goods (CISG)28 and to the attempts at a uniform European contract law.
Internationalisation in this form has several benefits. For example, where the
Australian law is in line with international contract law, Australian businesses obtain
a competitive advantage when engaging in international transactions in that they
already operate under those rules. Further, Australia could lead the way towards a
universal contract code by ensuring the contract law of Australia is in harmony with
international contract law practices.
To a much more limited degree, internationalisation can also be achieved through
gap filling. Then, however, internationalisation is only achieved in the areas of law
not yet settled. A further limitation flows from the fact that a code must be
systematic. This means that the benefits of internationalisation may be very limited
where practices based on international rules cannot operate with existing national
legal rules.

Arguments against codification
When discussing the arguments that can reasonably be raised against codification,
we must again distinguish between stocktake, gap filling and reform. To an extent it
seems that, the more radical the approach to codification is, the more arguments can
be presented against it.
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Layperson understanding cannot be achieved
While accessibility is a benefit outlined above under the banner of simplification, the
degree of accessibility that can be achieved through codification has been questioned:
‘Just as construction is the province of the trained engineer, and medicine of the
schooled physician, so law is the specialised field of the learned lawyer. In a highly
stratified and complicated society, law cannot be anything but intricate and
difficult.’29 In other words, codified or not, the law, like other sciences, does not lie
within the comprehension of the layperson.
This may very well be true in a general sense. However, grouping all non‐lawyers
together under the title of laypersons obscures the real goal – that of making the law
comprehensible to the end‐users wherever possible. It is true that, for example, a
bank customer cannot be expected to understand fully the complex regulation of the
banking industry. On the other hand, it is ludicrous to suggest that a sophisticated
businessperson is completely incapable of forming an understanding of the general
principles of, for example, contract law. In other words, where the aim is to make all
members of society understand all aspects of the law, we are clearly setting the bar
too high. However, as is proven by the pedagogical success of textbooks
summarising the law,30 when expressed clearly and systematically the law is more
easily accessible to a greater number of people, including non‐lawyers.
Furthermore, as observed by Diamond: ‘If a code makes the law more accessible to
the legal profession, it thereby makes the law accessible to the public. […] The law is
accessible to the public in the sense that a lawyer can readily advise his client and, if
he wishes, explain the working of the law too.’31 Thus, the aim should be to create a
code that is accessible to the profession, rather than a code that is accessible to the
layperson. Such a code will also be more accessible for the layperson, both directly
(in that it is more accessible than the current state of the law) and indirectly (in the
manner expressed by Diamond above), without rendering the law oversimplified
and defective.
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Codes are out of date at the time they are introduced
One common criticism of codes is that they are too rigid, and rapidly become
outdated which means that they are useless at best, and at worst directly dangerous.
However, for the common law to call the civil law rigid is a bit like the pot calling the
kettle black. Had it not been for the rigidity of the common law, there would never
have been any need for the law of equity to develop: ‘[T]he invention of equity was
itself no more than a pragmatic and piecemeal device to prevent the stagnation of the
common law system, and […] this device then in its turn became a further cause of
our continuing failure to adopt any radical approach to reform.’32
Further, the risk that a code will be too rigid, and rapidly become outdated is only a
concern where codes are viewed as the first and last step in the codification process.
As noted by Sir Leslie Scarman:33 ‘It is true that a code begins to grow old, to become
obsolete as soon as it is enacted. But if there be machinery for its continuous review, a
code becomes not the last but the first stage in codification.’34
Where a system is in place for constant and frequent review of a code, it is no more
likely to become outdated than is the common law. Indeed, a code that is subject to
constant and frequent review is less likely to become outdated, and is easier to
amend, than is the common law.

The legal profession will need to re‐learn the law and legal method
Opponents to codification point to the difficulties that the legal profession will have
learning the new laws and how to work with them: ‘Judges, practitioners and
academic lawyers have to learn an entirely new system, a task likely to tax the
capacity of some of the older members of the profession to the limit.’35 Indeed, in
expressing his fear of the consequences of codification, Hahlo goes as far as to point
to the fact that: ‘[l]egal textbooks [will] have to be rewritten.’36 One can only hope that
those engaged in other sciences do not share this fear of progress. It would, for
example, be highly unfortunate if a new treatment for cancer was to be ignored
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purely because it necessitated re‐learning by the medical profession, and re‐writing
of medical text books.
Further, a fear of the need for re‐learning is only justified if the codification takes the
form of reform. Under a codification mainly based on the stocktake method, the law
will not change to any significant degree, and as is discussed below, pre‐code cases
will still have a role to play. Consequently, as far as the substance of the law is
concerned, little re‐learning will be required.
Furthermore, also the need for re‐learning legal method is overstated. The Australian
legal profession is not only competent to interpret and apply codes, but they are used
to doing so. After all, large parts of Australian law, such as criminal law, company
law, tax law and consumer protection law, are already found in legislation of a code‐
like nature. Thus, there will be little if any need for re‐learning legal method.

Codes cannot possibly deal with all relevant issues
One of the strongest arguments against codification is that a code cannot be drafted
in a manner that anticipates all possible situations that it sets out to regulate. After
all, it is more difficult to anticipate the future (like a code seeks to do) than decide a
case by reference to history (as does the common law). In this context, Kötz notes
that: ‘Indeed, all codes, partly from age, partly from the intention of their draftsmen,
partly from mere oversight, leave wide gaps which cannot be filled by the available
statutory rules.’37
However, this problem is not insurmountable. First, post‐code cases will flesh out
those parts of the code that need being fleshed out. Second, as is discussed in detail
below, a code must be subject to constant and frequent reviews and amendments – it
needs to be a ‘living thing’.
Finally, the problem of anticipating the future is not solely a codification problem.
Judges are faced with a similar dilemma – they wish to phrase their ratio decidendi in a
manner that allows the case to be used as a precedent where appropriate, without the
case becoming a far‐reaching precedent affecting areas it should not affect.

A code needs to be general and vague to a degree making it useless
One objection to codes is that, to deal with all issues they seek to address, they need
to be drafted in such vague and general terms as to render them virtually useless. But
the use of vague and indeterminate concepts is by no means limited to codes. As
noted by Kötz, case law also contains vague concepts:
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No one in England seems to object to the judges using vague and
indeterminate concepts and particularising them as cases come up so long as
these concepts are common law concepts created by the judges themselves, as
when a judge in an action for damages for negligence decides whether the
defendant’s conduct has been that of a reasonable man who took reasonable
care to avoid an unreasonable risk of causing injury to others.38

Looking at Australian legal drafting, it is interesting to note that, arguably, the most
significant provision in any Australian statute is drafted in very vague terms. Section
52 of the Trade Practices Act 1974 (Cth) simply states that:
(1) A corporation shall not, in trade or commerce, engage in conduct that is
misleading or deceptive or is likely to mislead or deceive.
(2) Nothing in the succeeding provisions of this Division shall be taken as
limiting by implication the generality of subsection (1).

If there ever was any doubt, the proven usefulness of this provision ought to
demonstrate that vague and general language does not make a provision useless.

Codes make the law less certain
Above, I discussed how codification can increase certainty in the law. However, the
opposite view has also been expressed:
The immediate effect of the introduction of a code, so far from making the law
more certain, is to create a lengthy period of increased legal uncertainty. True,
many hitherto doubtful issues will have been settled, but the re‐formulation of
the old rules and the adoption of new rules, added to the systematisation of
the law, are bound to open up new disputes. For each head of controversy that
has been cut off, there will arise, hydra‐like, one or more new ones. And it will
only be decades later, after the code has become overlain with a thick
encrustation of case law, that the old measure of legal certainty (or
uncertainty) will be restored.39

Even disregarding the clever reference to Heracles’ battle with the hydra, this
statement is overstating the matter. Of course, codification will open up for new
disputes, and where the code is adopting a new language and is poorly drafted, the
degree of uncertainty that is created may indeed be great. But there is no reason to
presume that a code will be poorly drafted – a well drafted code, solidly rooted in
existing law, will increase, not decrease, the degree of certainty in the law. Further, as
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discussed in detail below, one should not presume that pre‐code case law will be
ignored as a source of guidance in the interpretation of the code.

Practical issues associated with codification
There are several practical issues associated with codification. In this part of the
article I address some such issues, namely the following:


The level of abstraction;



The code’s relationship with other law; and



The need for reviews and amendments.

In contrast, I do not discuss what can perhaps be described as the largest practical
obstacles to codifying Australia’s contract law – the problems of getting consensus
about the specific areas for codification, about the language of the code, and of
attracting political attention to, and support for, a codification project. 40 Those
questions cannot be adequately addressed within the scope of this article and deserve
to be dealt with at length in a separate article that can do justice to the complications
involved. Here, it suffices to repeat Kötz’s observation that seems equally true in
relation to present day Australia as it was in the context it was made:
Noted German authors have called the idea of codification a romantic
anachronism since the demands and pressures on legislatures today to
counteract specific social and economic ills have reached such a degree as to
foreclose their undertaking any recasting or rewriting of code provisions on a
more general and systematic basis in a attempt to keep them in touch with
current needs.41

It may be that the solution to this problem lies in international or bilateral
cooperation. In discussing the possibility of New Zealand seeking to codify its
contract law, Farrar points to the advantages of approaching codification on a Trans
Tasman or Commonwealth basis. 42 The resource implications of a codifications
project suggest that it would also be in Australia’s interest to consider such a
cooperative approach.
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The level of abstraction
One central problem in legal drafting is to find a suitable level of abstraction. As Field
so aptly phrased it: ‘There should be neither a generalisation too vague nor a
particularity too minute.’ 43 Essentially, the drafter is faced with two alternatives:
short general provisions in the style of the civil law (and of Ellinghouse and Wright’s
Australian Contract Code44), or detailed provisions seeking to address every possible
issue, typical of the common law style of drafting. In commenting upon the
difference between these two approaches North noted:
Herein lies the crucial difference between the common law and civil law
approach to codification. Both systems can attempt to simplify, systemise and
reform and may succeed in their different ways in doing all three; but the end
product will look very different. The reason is, of course, to be found in the
difference between the principled approach of the civil lawyer and the far
more pragmatic approach of the common lawyer – an approach engendered in
him by his need always to find the law from cases. English statutes, including
so‐called codifying statutes, are complex because those who prepare them,
whether law reformers or Parliamentary draftsmen, attempt to envisage all the
situations that could arise and to provide an answer to them (and almost
invariably fail in the process), rather than to provide a general principle broad
enough to be interpreted by the judge to cover all appropriate cases, but vague
or flexible enough to enable him to do this.45

This question goes beyond the issue of drafting style. Indeed, it affects a much bigger
issue: how much discretion ought to be left to the judges?46 Where a code is drafted in
short general provisions outlining legal principles, the judges will be left with a great
degree of discretion. However, where the typical common law model of drafting is
used, judges are left with little or no discretion at all.
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The general, almost abstract, approach advocated by Ellinghaus and Wright 47 is
supported by statements made by some leading commentators. For example, Kötz
has noted that: ‘In the law of contract and tort […] the statute, call it a code or not,
can often do no more than lay down guiding principles lest the vitality and flexibility
needed in these fields be lost.’48 Others disagree. For example, Diamond takes the
view that: ‘Some of our most tortuous enactments are with us because the draftsman
mistakenly thought brevity was a virtue; it takes more words, not less, to state
complicated ideas clearly.’49 Further, Sir Leslie Scarman50 has noted:
It is disingenuous to ask of law that it should be simple, when its subject‐
matter is not. The problem becomes one of degree. In certain branches of the
law, e.g. contract, property, the criminal law, the ordinary citizen requires
guidance. He enters into business agreements; he buys and sells; he owns
property; he has to determine his personal conduct in society. In these fields it
is not merely the judge who wants to know how to decide his case; it is the
ordinary citizen who, without recourse to litigation, has to regulate his
dealings and his conduct. In such branches of the law the code must
condescend to detail, thus ensuring that its provisions are not overlaid by
judicial decision which, by and large, will be accessible only to the legal
profession.51

To conclude, where codification comes in the form of reform, it would be interesting
to draft in the style of the short general provisions outlining legal principles, typical
of civil law countries and as preferred by Ellinghaus and Wright. However, the
drafting method is dictated by the choice of codifications method – using the
stocktake method, the existing contract law cannot suitably be restated in short
general provisions outlining legal principles. Thus, while I do not hesitate to give
greater discretion to the judges, I nevertheless favour more detailed rules wherever
the stocktake, and or gap‐filling, method is proposed. On the other hand, this is not
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to say that I propose to go as far as the level of detail typically found in common law
drafting.

The code’s relationship to other law – the status of pre‐codification case
law
One interesting issue that must be addressed is that of the status of pre‐codification
case law. Two alternatives exist. Case law decided prior to the introduction of the
code can be an invalid source of law. Alternatively, pre‐codification case law can be
used as guidance where the code is not clear or specific enough.
As to the first alternative, Kötz has observed: ‘It has been said that a special
characteristic of a code is that within its field it is the exclusive, authoritative, and
comprehensive source of the law, and that the judges must accordingly wipe out
their knowledge of prior law and concentrate on the statutory words.’52 However, he
does not share this view, and he concludes: ‘It is unrealistic to expect that lawyers
trained under pre‐code law can be prevented from going back to it if the code is
silent, if the language is not clear or if the words used in it had previously acquired a
technical meaning.’53
Furthermore, it cannot be said that the experience of the common law supports pre‐
code case law being disregarded. In discussing this issue, Diamond points to the Sale
of Goods Act and notes that a great number of cases cited in the interpretation of that
Act were decided prior to the Act being drafted.54 This irrefutable evidence of the
continued value of pre‐code cases should be calming for those opponents of
codification who fear that uncertainty follows codification.
To conclude, pre‐code case law must play a part in the interpretation of a code, and it
is submitted that in evaluating the use of pre‐code cases, we ought to adopt Lord
Herschell’s classic approach:
I think the proper course is in the first instance to examine the language of the
statute and to ask what is its natural meaning, uninfluenced by any
considerations derived from the previous state of the law, and not to start with
inquiring how the law previously stood, and then, assuming that it was
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probably intended to leave it unaltered, to see if the words of the enactment
will bear an interpretation in conformity with this view.55

The code’s relationship to other law – the status of post‐codification case
law
It is a common misconception that a code must be the sole statement of the law. Most,
if not all, civil law countries attach value to court judgments interpreting the codes.
There is no reason why the situation would not be the same in relation to an
Australian contract code. This means that judges play an, at least, as important role in
relation to a codified law, as they do under the common law, and as pointed out by
Sir Leslie Scarman:56 ‘Code and persuasive precedent can co‐exist to the advantage of
law.’57 Expanding on this point, Stoljar observed that:
[C]ase‐law forms an inevitable component of any system of law, at any rate to
the extent that it emphasises the need as well as the inevitability of an ongoing
legal experience as this is nurtured and sustained by judicial creativity; […]
[C]odes represent a desire not so much for legal certainty as for structure or
order, the need of rearranging or reordering an otherwise shapeless and
unmanageable mass of legal results. It follows that cases and codes, the former
betokening experience, the latter form or structure, far from necessarily
conflicting can in fact perform complementary roles.58

In discussing the relevance of post‐code cases, it is interesting to note Hahlo’s
observation that: ‘Experience, however, has shown that English and American cases,
being based on the discussion of legal principles, are of far more assistance than
Continental decisions, which in most cases turn on the interpretation of specific code
provisions.’59 While it is true that common law judgments are typically far more
detailed than civil law judgments, this is not due to a difference in focus. As legal
principles are indisputably integrated into the civil law codes, a judgment discussing
the interpretation of the code is in fact discussing the legal principle much the same
as a common law judgment discussing a legal principle. The reasons why common
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law judgments are more detailed are found, for example, in the different approach to
dissenting judgments and the common law approach to precedent.60
To conclude, post‐code case law will constitute an important mechanism for the
evolution of the code; first as a tool for the interpretation of the code, and second, as
an inspiration for amendments to the code.

The code’s relationship to other law – the issue of ‘parallelism’
Another aspect of codification relates to how a new code will interact with related
statutes. We are doubtlessly witnessing an increase in the Australian law’s reliance
on legislation. At the same time, an overwhelming jungle of statutes is nothing new
to the common law system. As pointed out by Michael Kerr, already in 1593 – more
than 300 years before the Commonwealth of Australia even was formed – Francis
Bacon sought to reduce the number of statutes as he perceived them to be ‘so many
in number that neither the common people can practise [sic] them nor the lawyers
sufficiently understand them.’61 Indeed, taking account of the fact that one of the
most distinguishing features of the common law system is its reliance on case law, it
is somewhat ironic that the legislation of common law countries typically fills many
more library shelves than does the legislation of civil law countries. While I am not
sure that the civil law approach is right as such, this fact alone convinces me that the
common law approach is wrong.
Although contract law is a typical case law area, certain aspects of it are already
regulated through legislation in Australia. Primarily, the relevant law is found in the
Trade Practices Act 1974 (Cth) and in the various state based Sale of Goods Acts. If the
law, as stated in those Acts, remains in force after the introduction of an Australian
code on contract law, we will be faced with an undesirable parallelism – parallel
legislation will regulate the same issues. It seems clear that, where codification takes
the form of reform (as defined above), every steps must be taken to avoid parallelism.
However, as this article proposed codification by reference to the stocktake method,
the question is whether when using this method, we must avoid parallelism, or
whether such overlap can be allowed to exist as it is a current reality of the common
law absent of codification?
The first issue to note is that, the easiest option would be to limit the code to the
aspects of the law currently found in case law. It would be a considerably larger and
more complex task to codify in a manner that absorbs and incorporates the law
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currently contained in statutes. On the other hand, the disadvantages of merely
codifying the case law, leaving relevant statute law untouched, are indisputable.
First, it would create the undesirable parallelism discussed above, and second, the
code that would be created would not meet the expectation of being a comprehensive
statement of the relevant law, and thereby, one advantage of codification would be
lost.
To conclude, ideally the codification of the Australian law of contract ought to absorb
and incorporate both the law currently contained in case law and the law currently
contained in statutes. At the same time, it is acknowledged that such a codification
may be impractical, yet it is submitted that codification of case laws alone is better
than no codification at all. Further, once the case law has been codified, it may be
easier, at a later stage, to merge it with the existing relevant Acts, such as the Trade
Practices Act 1974 (Cth) and the various state based Sale of Goods Acts.62

The need for reviews and amendments
Above, I have acknowledged that a code cannot be absolutely complete, and the need
for a code to be subjected to frequent reviews and amendments has been stressed.
While opponents to codification often point to this as an obstacle to codification,
proponents of codification see it differently. In discussing the views expressed by
Austin, Donald notes the following:
He conceded that no code could be absolutely complete, but rather than admit
this as an argument against codification, he suggested that it should support
the structuring of a monitoring system: ‘…there should therefore be a
perpetual provision for its amendment, on suggestions from the judges who
are engaged in applying it and who are in the best of all situations for
observing its defects. By this means, the growth of judiciary law explanatory
of, and supplementary to, the code, cannot indeed be prevented altogether,
but in [sic] may be kept within a moderate bulk, by being wrought into the
code itself from time to time.’ He also pointed out that a great fault of the
Prussian Code had been a failure to incorporate subsequent legislation.63
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To conclude, it is submitted that, codification, whether in the form of stocktake, gap
filling or reform, must be followed by as frequent and constant reviews and
amendments as possibly can be fitted within the realities of the legislative timetable.

Codifying the common law of unconscionability
Above, distinctions were drawn between three different methods of codification:
stocktake, gap filling and reform. Focusing on the law relating to unconscionability, I
will now discuss on a more practical level how each of these methods could work.
Unconscionable conduct is regulated by both statute and common law in Australia.
In other words, we already are faced by the problem of parallelism. Sections 51AA,
51AB and 51AC of the Trade Practices Act 1974 (Cth) provide an extraordinarily
lengthy and complex regulation of unconscioanblity,64 in addition to the legal rules
provided by the common law. Taken together those three sections are made up of
more than 2100 words – that is about a quarter of this article. Needless to say, they
are thus far too lengthy to be reproduced here. However, they are useful examples of
Australian legal drafting at its worst.
The modern application of the equitable doctrine of unconscionable dealings is
exemplified in the leading case of Commercial Bank of Australia Ltd v Amadio. 65 If
engaging in a stocktake exercise, most of the relevant legal principles can be found in
this case. However, several older cases, such as Lisciandro v Official Trustee in
Bankruptcy,66 Blomley v Ryan,67 Bridgewater v Leahy,68 Barburin v Barburin69 and Louth v
Diprose 70 must also be considered when examining the common law of
unconscionability. If one was to extract and combine the legal principles stated in the
mentioned cases (ie employ the stocktake method to this area of law), the following
rule could be formulated:
1.
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contract was fair, just and reasonable,71 or it is proven that an unreasonable
amount of time has elapsed72 since the time the unconscionability ceased.
2.

For the purpose of Article 1, conduct is unconscionable where:
(a) the innocent party acts under some special disadvantage;
(b) the other party has actual or constructive awareness of the innocent
party’s special disadvantage; and
(c) the other party exploits the innocent party’s special disadvantage.73

3.

In determining whether a party acts under special disadvantage, attention
shall be given to that party’s circumstances, as far as they are of relevance for
the contract in question, including, but not limited to:
(a) age;
(b) sex;
(c) health;
(d) intoxication;
(e) infirmity of body or mind;
(f) poverty;
(g) needs of any kind;
(h) emotional dependence;
(i) illiteracy;
(j) level of education
(k) level of experience;
(l) ignorance; and
(m) access to assistance, advice and explanations.74

This is obviously only one of many possible ways of expressing the legal principles.
If one was inclined to engage in gap filling, one could, for example, develop more
detailed rules regarding the circumstances in which inequality of bargaining power

71
72
73
74

See eg Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR 447 at 474.
See eg Barburin v Barburin [1990] 2 Qd R 101, at 113, per Kelly S P J.
See eg Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR 447 at 474.
The majority of these factors where identified in Blomley v Ryan (1956) 99 CLR 405, at 475.

indicates unconscionability. This would obviously add to, and expand upon, existing
law which would be useful, but would not go as far as reform.
Finally, if one was prepared to go all the way and engage in reform, one could
suitably consider how the overlap between the common law and legislation could be
addressed. Indeed, if one was to reform this area of law, it would be suitable to start
by simplifying the three provisions in the TPA that deal with unconscionable
conduct, and examine how those provisions could be merged with the law as
currently expressed by the common law.
When discussing a reform of the law of unconscionability, it is interesting to point to
how other countries regulate this area. To choose two examples, we can contrast the
lengthy and complex provisions in the TPA, to the approaches taken in the US and in
Sweden. In the US, the Uniform Commercial Code § 2‐302 deals with unconscionable
conduct:
(1) If the court as a matter of law finds the contract or any clause of the contract
to have been unconscionable at the time it was made the court may refuse to
enforce the contract, or it may enforce the remainder of the contract without
the unconscionable clause, or it may so limit the application of any
unconscionable clause as to avoid any unconscionable result.
(2) When it is claimed or appears to the court that the contract or any clause
thereof may be unconscionable the parties shall be afforded a reasonable
opportunity to present evidence as to its commercial setting, purpose and
effect to aid the court in making the determination.
This provision has been applied in numerous cases, and courts have generally
preferred it to traditional common law actions such as undue influence, duress and
misrepresentation.75
Swedish law contains an equally brief statement of the law, that in fact, is even
broader in scope than the Uniform Commercial Code § 2‐302.:
Contractual terms may be modified or disregarded if the term is unreasonable
with regard to the content of the contract, the circumstances of the contract
formation, subsequent changes to the conditions and other circumstances.
Where the term is of such importance for the contract that it [i.e. the contract]
cannot reasonably be upheld if unchanged [after being modified in relation to
the unreasonable contractual term], the contract may be modified also in other
regards or be disregarded in full.
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In the application of [the above] particular regard shall be had to the need for
protection for those who in the capacity of consumer, or otherwise, assume an
inferior position in the contractual relation.76

It may be that a reform of the Australian law of contracts could draw upon examples
of drafting from countries such as these.

Concluding remarks
In 1966, Sir Leslie Scarman77 aptly observed:
No one could suggest, without taking leave of his senses, that the present
shape of English law is either simple or modern […] English law lacks
coherent shape, is inaccessible save to those with training, the stamina, and the
time to explore the jungle of case and statute law, and is unmanageable save
by the initiated.78

This article submits that the same is true today in relation to Australian contract law.
The benefits of codification have been highlighted, and the arguments against
codification have been shown to be either misguided or exaggerated. Finally, some
practical issues associated with the codification of Australia’s contract law have been
explored.
History shows the problems associated with codifying common law, and I have no
illusion that this article will achieve what so many learned commentators have failed
to do. At the same time, I think it is important to keep the codification debate alive,
and I hope that this article may spark a renewed interest in the codification of
Australian law in general, and in the codification of Australian contract law in
particular.
Codifying Australia’s contract law is doubtlessly a daunting undertaking. However,
if done successfully, it can also be a remarkable, significant and long lasting
achievement. The best known codifier in history, Napoleon Bonaparte, noted: ‘My
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real glory is not the 40 battles I won—for my defeat at Waterloo will destroy the
memory of those victories […] What nothing will destroy, what will live forever, is
my Civil Code.’79

79

Two nations, One Vision of Liberty: A Continuing Exchange on Law, Cornell University
Law School (2007), at 18.
<http://library.lawschool.cornell.edu/WhoWeAre/upload/LawSchoolcommgift7127.pdf>
(27 August, 2007).

