ADR Bulletin
ADR Bulletin
Volume 7 | Number 8

3-1-2005

Power issues in mediation
Claire Baylis
Robyn Carroll

Recommended Citation
Baylis, Claire and Carroll, Robyn (2005) "Power issues in mediation," ADR Bulletin: Vol. 7: No. 8, Article 1.
Available at: http://epublications.bond.edu.au/adr/vol7/iss8/1

This Article is brought to you by ePublications@bond. It has been accepted for inclusion in ADR Bulletin by an authorized administrator of
ePublications@bond. For more information, please contact Bond University's Repository Coordinator.

Article 1

Baylis and Carroll: Power issues in mediation

ADR

bulletin

The monthly newsletter on dispute resolution
Information contained in this newsletter is current as at March 2005

Volume 7 Number 8

Power in ADR

Power issues in mediation
Claire Baylis and Robyn Carroll
The nature of power in dispute resolution

General Editor

Laurence Boulle
Professor of Law,
Bond University, Queensland

contents
133

Power issues in mediation
139

Dispute systems in the financial
services industry — Part 1
143

ADR and immigration:
looking at Canada
144
Mediators’ whiteboard
145
How mediators assess
behaviours in mediation
152
Court decisions on ADR
156

Diary and happenings

Published by ePublications@bond, 2005

Power is ‘the capacity to influence the behaviour of others, their emotions, or
the course of events.’1 Mayer suggests that ‘[f]or the purpose of understanding the
dynamics of conflict, power may be defined as the ability to get one’s needs met and
to further one’s goals.’2 This type of power can be understood only in context.3 In
mediation, the concern is with the parties’ ability to meet their needs and further
their interests during the process and in any agreements reached as a result of the
mediation.
At the broadest level of analysis, power can be categorised as either structural
power or personal power.
Structural power is lodged in the situation, the objective resources people bring to a conflict,
the legal and political realities within which the conflict occurs, the formal authority they
have, and the real choices that exist. Personal power has to do with individual
characteristics, such as determination, knowledge, wits, courage and communication skills.4

Within these two broad categories, there are many types of power, and each of
these can be used by the parties and the mediator during mediation.5 The power
dynamics in mediation are not confined to the relations between the parties to a
dispute. Another critical type of power is the power of the mediator over the process
and in relation to the parties. Mediator power can be understood as ‘the ability …
to affect the perceptions, attitudes and behaviour of others’.6 There are a range of
views on the ability and the extent of the mediator’s responsibility to address power
imbalances between the parties.7 It is argued that for mediators to be effective in any
case where one party seeks to use power to determine the outcome ‘…they must
know how to manage the means of influence and power that the parties exercise and
how to exert pressure themselves’.8 As Boulle notes,9 this is a major policy issue, and
although there may be good reasons for seeking to redress a power imbalance
between the parties,10 there are also dangers in doing so.11
The following propositions about power are drawn from the extensive literature
on this subject.

(1) There are many types of power
These include:
• Resources power, which includes financial power, skills, information power,
education, position12 and familiarity with the process
• Strategic power, for example, when the apparently more powerful party has more
to lose by not reaching an agreement, or the apparently weaker party has strong
public support
• Emotional or psychological power, intelligence, social status, personal power over
an individual
• Cultural power, through being of the dominant race or ethnicity, sexual orientation
or by being able-bodied
• Physical power, the ability to intimidate the other party and influence their
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decision-making on grounds of fear of
violence or due to previous physical
or emotional abuse, and
• Gender power,13 which may involve
an aggregation of resources and
emotional or psychological power.

simply by litigating a dispute and
imposing legal costs which the supplier
cannot meet. The large business may
decide, for various reasons, not to
litigate but to use a less expensive
method of dispute resolution.

(2) Power is not a characteristic
of an organisation or person but
is an attribute of a relationship

(8) A person may have power
but be unable to use it20

A party’s power is directly related
to the power of an opponent.14 Power
is, therefore, very contextual and
situational. A person may have power
in one situation and less in another.
Even a person who is very powerful in
some situations will not be powerful in
all situations.

(3) There is always some power
disparity in the resolution of
disputes15
Power relations can be symmetrical or
assymmetrical. Although symmetrical
power relations are optimal for effective
bargaining, this symmetry is not the
norm between disputing parties.16

(4) Power is not capable of
measurement17
As a result, an imbalance of power is
not something that can be ‘balanced’ by
a mediator simply giving more power to
one party.

(5) Power is dynamic
During the course of a negotiation
the existence of many different types
of power will mean that there will be
shifts in the balance of power.

(6) Power is not easily located and
preconceptions about where it lies
need to be avoided18
There are dangers in making
assumptions and generalising about the
location of power. The complex and
dynamic nature of power means that
assumptions about power based on
stereotypes will often be misleading.

(7) A person may have power
but choose not to use it19
There may be strategic reasons why a
person who has power chooses not to
exercise it in some situations. For
example, a large business with
economic power may have the power to
put a small supplier out of business

There may be reasons why, despite
having certain types of power, a person
is unable to use it in a particular dispute
to negotiate effectively. For example, a
person with resources power may be
unable to use it because the conflict is
affecting them emotionally or because
of other events in their life.

(9) The power relations between
the parties may be a cause of
concern at different points in
time in the process
The first point in time when this
may occur is when a dispute is being
assessed for suitability for mediation.
A significant power difference is often
regarded as a contra-indicator to the
suitability of a consensus-based
process.21 Secondly, the issue may arise
when a mediation takes place and the
question becomes one of identifying the
proper role of the mediator in relation
to the power relations between the
parties, and what level of power the
mediator should exercise.22 Thirdly, the
exercise of power by one of the parties
or by the mediator during the mediation
may also be a concern if a mediated
agreement is reviewed after the
mediation and the reviewing body
is required to decide whether any
agreement made at the mediation
should be set aside on grounds of
duress or unfairness.23
Mayer states that one of the many
misleading notions of power is that
power can be balanced. He argues
that while it is meaningful to look at
differences in power (whether someone
has power to make something happen),
at sources of power and at vulnerabilities
to other people’s power, the notion that
power can be balanced so as to produce
some equality of power fails to take
account of the dynamics of power and
the interactional context within which it
must be understood.24 It is more useful,
argues Mayer, to consider that people
need ‘…an adequate basis of power to
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participate effectively in conflict.’25
This view of power is significant to
an understanding of the role of the
mediator. It is also consistent with
the notion that mediation must be
consensual for it to be legitimate as it
ensures that the parties have enough
power that others ‘… must at least
consider their concerns and enough
power to resist any solution that
fundamentally violates their interests’26.

Power issues in mediation
Power is a concern in mediation and
other facilitative forms of dispute
resolution because in these processes
there is no third party decision-maker.
This means that to reach an outcome
the parties must negotiate with each
other.27 There is a general view that the
fairness of the outcome will be affected
by the ability of each of the parties to
negotiate effectively on their own
behalf.28 Where there is a significant
power difference, the concern is that
one party may dominate the process
and the resulting outcome to the extent
that the agreement reflects largely only
that party’s needs and interests.29 In
these circumstances:
The stronger party is likely to be less
motivated to compromise and more
likely to use tactics of coercion and
intransigence. The less powerful
party may react with either passive
concession making or reactive
defiance, neither of which provides
a sound basis for arriving at a
durable settlement.30

On an individual and practical level
there is a real danger that in situations
of significant power differences the
agreements reached will be unfairly
advantageous to one party,31 or that
no agreement will be reached.
The issue of how power is used in
mediation, however, also has broader
repercussions. Ultimately it may affect
the legitimacy of the mediation process
itself in these types of disputes. For the
mediation process to be legitimate, it
must be able to deal fairly with disputes
involving significant power differences.
Where this is not possible, it may be
that mediation is inappropriate. This
fundamental concern with legitimacy,
the integrity of the process itself, and
the tension between neutrality or
impartiality and empowerment has been

recognised for some time. For example
in 1987 Mayer wrote:
The ethical dilemma that faces mediators
working in a number of different areas
is how to maintain the integrity of the
mediation process, which is based on
the assumption of mediator neutrality,
without letting the process be used to
violate important interests of the
community or of interested but
unrepresented parties. The problem
becomes even more complicated when
the mediator has a great deal of clout.
The maintenance of impartiality under
these circumstances is not an academic
question, but one that is basic to the
credibility of the process.32

Astor has, more recently, argued that
mediation derives its legitimacy from
two core concepts, neutrality and
consensuality. Consensuality involves
the parties’ ability both to choose the
mediation process33 and ‘… to arrive
at an agreement to which both (or all)
consent …’.34 She states:
Clearly the reality of consensuality is
crucially affected by the reality of the
consents made by the parties. It is also
affected by the ways in which all of the
participants in mediation, including the
mediator, use power. Consequently the
issue of power relations in mediation is
of central importance.35

Consensuality can only exist if both
parties are making real and free choices
based on effective participation in
mediation.36 In circumstances involving
significant power differences mediators
must attempt to ensure that the
participation of all parties is both
genuine and active, and that any
agreement formed is not based on
coercion or pressure.
Neutrality, Astor’s other key
legitimating principle, is also
inextricably linked to the issue of
power relations. Neutrality is often
taken to include fairness and evenhandedness by the mediator, although
these characteristics are sometimes
categorised separately as impartiality, in
which case neutrality is ‘… used more
to describe a mediator’s sense of
disinterest in the outcome of the
dispute.’37 The on-going difficulty,
in both the theory and practice of
mediation, is that there can be a
contradiction between even-handedness
and fairness: if the parties are treated in

the same way, then power differentials
are not addressed, leading to a lack of
fairness in process and outcome. Astor
suggests that what is needed is a redefinition of neutrality:
It must take into account the particular
qualities of mediation, and the sources
of legitimacy of mediation. It must take
into account the fact that mediation
takes place in private and does not
necessarily apply the law, and must
therefore take particular care to protect
from exploitation those who are
vulnerable …it is necessary to abandon
the ‘grand theory’ of neutrality in which
neutrality is conceived of as a great –
though essentially undefined – goal.
Further, we should move away from a
focus on neutrality as an attribute of the
mediator… Instead, we should focus
on maximising party control as the
legitimating principle of mediation.38

If neutrality is focused on ‘… what
the mediator is doing to ensure that,
to the maximum extent possible, the
parties control the content and the
outcome of the dispute’39 then ensuring
that both parties can act free from
pressure or coercion is imperative. If
neutrality is understood in this way,
addressing power differences becomes
an even higher priority.

Strategies to address power
differences in mediation
Numerous commentators have
written about ways to address the
disparity of power between the
parties.40 It is sometimes stated that
power differences can be addressed by
the mediation process itself, and by
specific mediator strategies and
interventions.41 While efforts to
separate these are problematic because
the way the mediator applies the
process is itself a strategy, it can be
helpful to look at it this way.
(1) Features of the process that enable
power imbalance to be addressed
include:
• An intake or screening process
provides the mediator with some
information about the parties’
relationship and may allow the
mediator to anticipate power
issues. This also provides an
opportunity for the mediator to
refuse to mediate
• In voluntary mediation, the
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parties’ agreement to participate
in the process
• The process is structured to give
each party an opportunity to
speak
• By agreeing to ‘ground rules’,
parties give each other an
opportunity to speak without
interruption and without abuse
or criticism from each other42
• The presence of a neutral third
party, usually on neutral ground,
provides support to the parties
• Confidentiality, especially
between the mediator and each
party, provides an opportunity
for parties to ‘express emotions
and their true interests’43
• Creating steps in the process
when parties are to exchange
documents and other
information can assist them to
prepare for the mediation
• Parties are encouraged to treat
each other as equals, and the
mediator can model this in the
way that he or she relates to
the parties44
• Separate sessions provide an
opportunity to check how the
parties are coping with the
process
• Shuttle mediation can be used
where the parties are not
prepared to be, or are best not
put, in a room together
• The number of meetings that are
held can be increased and can
occur over an extended period
of time so that the parties do not
feel rushed into making decisions
• Whether a voluntary or
mandatory process, the parties
cannot have a decision imposed
on them by the mediator
(2) There are many strategies and
interventions available to
mediators, and the list that follows
is not intended to be exhaustive45
They include:
• During the intake session or a
preliminary conference, and at
any time during the mediation
session, explaining the process
and indicating what information
the parties may need to assist
their decision-making
• Ensuring that the physical setting
of the mediation is conducive to

effective negotiation
• Reflecting on whether the
process is ‘fair’ after using a
series of questions to focus
attention on the parties’ abilities
to negotiate46
• Enforcing the mediation ground
rules to reinforce the role of the
mediator as being as objective
and neutral as is possible
• Encouraging parties to seek
legal advice before and during
the mediation
• Improving communication
between the parties through use
of specific forms of questions
and reframing, paraphrasing and
summarising what the parties
have said
• Using private sessions:
– to provide opportunity for a
party to disclose and discuss
information they are not
prepared to disclose or discuss
in joint session
– to test out whether the party
has sufficient knowledge or
information to negotiate
effectively
– to reality check options that
have been raised
– to discuss whether there
are cultural issues that are
impacting on the negotiation
process,47 and
– to rehearse techniques that the
party can use in joint session
• Using a support person, or friend
for the parties
• Using an interpreter where the
parties cannot communicate with
each other and the mediator in
the same language
• Encouraging and advising parties
on how to seek assistance to
collate information or material
needed for the mediation
• Where one party has been
violent against the other,
amongst other things, at least:
– requiring strict adherence to
the terms of contact agreed to
between the parties, and
– maintaining contact with the
parties between meetings
• Calling adjournments
• Encouraging the parties to agree
to a cooling off period before
signing an agreement48
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• Encouraging parties to include a
cooling off clause in their
agreement, allowing a party to
rescind the agreement during a
short period after it was made
• Reality checking all the likely
consequences of a proposed
course of action, including the
long term consequences of using
their power unfairly during the
mediation, creating doubts in the
minds of the parties over ‘the
facts, the law, the evidence and
their likelihood of their being
successful in litigation’49
• Terminating the mediation where
the process is operating unfairly
against one party or where the
agreement reached between the
parties is so unfair that it would
be a miscarriage of justice50
• Threatening to terminate or
terminating the mediation.

Conclusion
The ability of a mediator to employ
these many and varied strategies and
interventions will depend on their
knowledge, skills and ethics as a
practitioner. It will also depend on any
parameters placed on the mediator’s
powers. In private mediation any
parameters placed on the mediator’s
or the parties’ power would need
to be agreed upon by the parties. In
mediation within a statutory context
the various interventions may be
allowed, required or disallowed by the
legislation. While power is a complex
dynamic in any mediation and the
concept of ‘balancing’ power is fraught
with difficulty, many aspects of process
design, and strategies and interventions
can be employed effectively by
mediators to ensure that parties are
able to negotiate effectively in their
own interests to reach fair outcomes. ●
Editor’s note: This is an adaptation of
an article entitled, ‘The Nature and
Importance of Mechanisms for
Addressing Power Issues in Statutory
Mediation’ by the authors published in
(2002) 14 Bond Law Review 285.
Claire Baylis was formerly Senior
Lecturer in Law, Victoria University of
Wellington, New Zealand and Deputy
Director of the New Zealand Centre

for Conflict Resolution, and Robyn
Carroll is Senior Lecturer in Law, The
University of Western Australia, Perth.
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