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The purpose of this article is to explore recourse to alternative or additional dispute
resolution techniques in aviation disputes between states.
The settlement of international aviation disputes generally takes place under the
multiple umbrellas of the Convention on International Civil Aviation (the Chicago
Convention)1 and multilateral and bilateral agreements between states, including
bilateral air services agreements.2
Wherever a framework for trade exists, the potential for conflict arises. In no other industry
is this assertion more obvious than that of international transport by air, where government
regulation has traditionally been severe and all encompassing and trade relations are based
on a web of bilateral agreements rather than one homogenous multilateral treaty.3

Aviation disputes may be classified as either (1) commercial, that is arising out of
the application and interpretation of bilateral agreements, or (2) non-commercial,
that is, between states and involving interpretation of obligations under the Chicago
Convention.

Role of the United States in liberalising the marketplace
In analysing this topic it is not possible to ignore the role of the United States, the
world’s largest aviation market, if only because of its dominance in the marketplace
and its capacity to exert unilateral pressure on other states.
Prior to 1970 aviation disputes were relatively few and far between.4 During the
first 30 years of international aviation the aviation industry, both domestically and
internationally, was subsidised and regulated to such a degree that disputes rarely
occurred. Several pieces of legislation successfully deregulated the US’s domestic
aviation market and prompted it to seek deregulation internationally.5
Bermuda I, a bilateral air services agreement, transacted in 1946 between the
United States and Great Britain, provided the model for most bilateral air services
agreements that the US subsequently negotiated.6 While most states sought to apply
these agreements conservatively by designating only one carrier per route, in most
cases the Carter administration used them to designate many new carriers for routes.
This approach (1) allowed existing operators to expand their routes; and (2)
facilitated the opening of markets to many new operators.7 Maniatis reports that at
this time the Civil Aeronautics Board (CAB), predecessor to the Federal Aviation
Authority (FAA), adopted a divide and conquer approach. First it negotiated an
agreement with the Netherlands and Belgium that provided access to the US markets
for Dutch and Belgian carriers in exchange for unfettered access to their markets for
US carriers. Then, to avoid imminent Brussels and Amsterdam domination of air
routes from the US other European countries were virtually forced to sign liberal
agreements with the United States. US deregulation policy at that time has been
described as being pursued with ‘messianic fervour,’8 a policy that forced reluctant
states9 to adopt open skies policies.
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While deregulation leads to
identifiable benefits for the travelling
public,10 it is not surprising, given
the fact that states were dragged into
deregulation somewhat reluctantly,
that many more disputes have occurred
in the post-1970s era than during the
pre-1970s period.

Non-commercial
aviation disputes
Non-commercial air transport
disputes generally involve the
application and interpretation of the
Chicago Convention with Articles 9
(prohibited zones) and 15 (airport and
similar charges) generating inter-state
disputes.11 Maniatis suggests that
conflicts involving Article 15 of the
Chicago Convention often result from
revenue generating actions,12 with
the state whose designated airline
is subjected to increased charges
objecting on the grounds that they are
discriminatory. Sometimes these kinds
of disputes have political differences
at their core.13

Commercial
aviation disputes
Major commercial aviation disputes
revolve around the bilateral air
transport agreements which themselves
incorporate provisions from the
Chicago Convention. While many of
these agreements are very similar in
important respects, there may be
differences in how they handle
dispute resolution. Back in 1952
‘the Secretariat of the International
Civil Aviation Organisation (ICAO)
analysed over two hundred such
agreements and classified them
according to their provisions on dispute
settlement’.14 While some failed to
address dispute resolution at all,
others provided for recognition of the
competence of an arbitral tribunal or
provided for the exclusive competence
of the ICAO in the event of a dispute.15
Subsequently, in 1962, the eminent
scholar Bin Cheng found that ‘almost
all contained dispute settlement
provisions, principally providing
for arbitration.’16
The Bermuda II Agreement, which
is the current Air Services Agreement
between the US and the UK, provides
an example of dispute resolution under

a bilateral agreement structure.17
In the event of a disagreement it
provides for
(1) formal consultations or
(2) if formal consultations fail,
arbitration by a tribunal of
three arbitrators.
If arbitrators are not appointed then
either party may request the President
of the International Court of Justice
(ICJ) to make such appointment. The
approach embodied in the Agreement
is one of negotiation and if that fails,
arbitration.

Parties to aviation disputes:
states carrying the interests
of national carriers
Although the formal parties to
disputes relating to bilateral agreements
may be two states, it is quite possible
that the dispute may have initially
existed between an airline of one state
(a private entity) and an airport
authority, which possesses appropriate
regulatory powers, including power to
increase airport fees. Where informal
settlement attempts fail, the airline
involved may request that its
government involve itself in the dispute.
In this way what begins as a private
dispute becomes an inter-state dispute,
‘a dispute between sovereign
authorities’.18
Whether or not that dispute is
resolved according to the procedures
laid down in Bermuda type bilateral
agreements is very much in the hands
of the disputing states. In practice,
states may resort to a number of
approaches. In the absence of a
universal mandatory approach they
may, for example, resort to using
(1) unilateral coercive means; or
(2) political means; or (3) legal
means to resolve the dispute.19
Arguably, some states demonstrate
a preference for political/diplomatic
means of settlement. This tends to
preserve the relative power relationship
between the parties to a dispute and is
often preferred by the more powerful
states20 because it advances their
interests.
Where unilateral or political means
of resolution are not employed, states
may engage in a variety of dispute
resolution techniques when faced
with bilateral aviation disputes.
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Negotiation
Negotiation is the most commonly
used dispute resolution technique.
Notably, states are placed under an
obligation to negotiate by the Chicago
Convention’s Article 84,21 which
requires them to do so prior to
commencing judicial proceedings
before the ICAO Council. In point
of fact, most bilateral air transport
agreements also expressly stipulate that
the parties should first negotiate before
taking the next step. A characteristic of
negotiation is that it is restricted to the
parties involved in the dispute. There
is no recourse to either a third party
neutral or a third party at all.
The apparent disadvantage of
negotiation is that it can prove to
be very time consuming with parties
becoming bogged down in entrenched
positions. Where parties wish to
achieve the optimum outcome there is
also a temptation for negotiators to
exaggerate and overstate positions.
Further, the large volume of trade
disputes and the detail associated
with each dispute renders protracted
negotiation between states an
impractical and expensive approach
for each dispute.22 Where states are
involved on behalf of carriers, and
negotiations do not go well, there is
also the possibility of certain disputes
(eg, airport access23 or additional
charges placed on flag designated
carriers) widening to encompass
the broader bilateral relationship
between the two states.

Fact-finding
Fact-finding provides a preliminary
mechanism for the subsequent
resolution of disputes using other
dispute resolution techniques.24
Fact-finding, through Commissions
of Inquiry, paves the way for such
resolution by correctly identifying
the relevant facts in dispute.
A standard approach for employing
fact-finding is for the parties to the
dispute to agree on the formation and
composition of a panel of individuals
whose role it is to make enquiries to
identify the relevant facts surrounding
the dispute or incident. This panel
does not make recommendations or
suggestions, it merely identifies the
salient facts. The notion is that this

process speeds up the resolution
process with the facts no longer
subject to dispute.
While accident investigation of an
aircraft disaster, under Article 2625
of the Chicago Convention, may be
conducted by the state where the
disaster took place, or the state of
registry of the aircraft if the disaster
did not occur within a particular state’s
territory, there is at least one major
example of ICAO becoming involved in
a major air crash by way of completing
not one but, eventually, two factfinding enquiries into the event. I refer
to the infamous incident in which a
Soviet jet fighter shot down a Korean
Airlines flight (KE007) over the Sea of
Japan in 1983. Against the backdrop
of a situation where the Republic
of Korea could not avail itself of
Article 26 to launch an investigation
because ‘the Soviet Union insisted that
the aircraft had invaded, and was shot
down inside Soviet airspace,’ ICAO
initiated its own investigation.26 While
the ICAO role in relation to Article 26
is limited to laying out the procedure
to be followed by the contracting state
taking jurisdiction, in the light of this
dispute, the ICAO Council adopted a
resolution empowering the SecretaryGeneral ‘to institute an investigation
to determine the facts and technical
aspects’27 associated with the KAL
flight and its destruction. The ICAO
Council, in empowering the SecretaryGeneral to investigate, relied on Article
55(e) of the Chicago Convention which
permits ICAO investigation to take
place where there is an ‘avoidable
obstacle to the development of
international air navigation’.28
Due to the uncooperativeness of
Soviet authorities, the 1983 ICAO
investigation has been described by
Tompkins and Harakas29 as ‘cursory
at best and deficient in many
respects’.30 Critical evidence was
not available to the ICAO, such as
wreckage lost at sea and cockpit
and control tower voice recordings.
Although the Secretary-General’s
investigative team presented two
possible explanations for the course
deviation taken by Flight KE007, each
of the two scenarios presented in the
1983 report, despite being ostensibly
findings of fact, lacked the certainty

that could only be provided by the
missing data.
A feature of the ICAO investigation
was that, although ICAO possesses the
authority to mandate that parties to
the Chicago Convention empower the
investigative process, ICAO has no
such investigative procedures of its
own. For example, it lacked the power
to subpoena documents, require
individuals to testify or obtain state
compliance. The novel situation
encountered in this instance was not
a situation envisaged by the founders
of ICAO or the drafters of the Chicago
Convention.31
Subsequently the ICAO Council
referred the Secretary-General’s report
to the Air Navigation Commission
(ANC), ‘the highest technical body
of ICAO’.32 The subsequent report
prepared by the ANC noted the
‘incomplete and contradictory
elements’33 of the 1983 report, its
reliance on ‘unverified facts and
assumptions’,34 especially relating to
its flight path, and the ANC failed to
endorse the findings of the 1983 report.
As a consequence the ICAO Council
did not adopt the 1983 report of the
Secretary-General.35
Although ICAO never adopted the
1983 report, the disintegration of the
old Soviet Union led to the eventual
availability of the Cockpit Voice
Recorder (CVR) and DFDR tapes. On
the recommendation of representatives
of the Republic of Korea, the Russian
Federation, the United States of
America and Japan, and on receipt
of the original CVR and DFDR
tapes ICAO undertook, in 1992, to
complete its investigation into the
crash of Flight KE007.36
The 1993 ICAO report that resulted,
given its access to evidence concealed
in 1983, did contain findings of fact
relating to this air crash.37 Tompkins
and Harakas remained critical of
aspects of the 1993 report, suggesting
that assumptions were still made in it
that were not explained. Given the
essential fact-finding brief, it would seem
necessary for any assumptions made to
be supported by findings of fact.38
Arguably, from a structural point
of view, the KE007 fact-finding
investigations of ICAO lay bare more
deficiencies, in the processes and
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procedures surrounding these
investigations, than strengths. How
then, can the system be improved? Or
should ICAO not take up the challenge
of such investigations? Is there a need
to empower some other body in like
circumstances?
Given that ICAO may again meet a
similar challenge a minimum reform
would be for member states to confer
full authority on ICAO to ‘search out
all of the relevant factors’39 so that the
complete record is scrutinised and
provides a sound basis for fact-finding.
An argument could be mounted that
the Chicago Convention ought to be
amended to decree the mandatory
cooperation of states involved in the
disaster, placing upon them the
obligation to invest the ICAO
investigative team with such powers.
Another related lesson to be learned is
that international politics do not mix
well with meaningful aircraft accident
investigation, which has as its goal the
search for the ultimate truth so as to
prevent, as far as humanly possible,
a recurrence.40

Although even the ICAO Council has
lamented the sluggish movement of
states when it comes to reform of the
Chicago Convention,41 the need for
reform to deal better with KE007-like
circumstances remains.

Good offices
Good offices has been characterised42
as a moderately valuable ADR technique
that is sometimes employed by, among
others, ICAO. It involves the use of a
third party to improve communication
between the parties. The third party
may, for example, encourage the parties
to the dispute to communicate in a
more constructive manner than they had
prior to the third party’s involvement.
Generally, this role has occurred where
there is a clear need to improve
communication prior to engaging in
mediation or negotiation to resolve
the dispute.
While ICAO has been infrequently
involved in the settlement of
‘commercial disputes between states
trading in air services’43 it has exercised
its good offices on a number of
occasions in the context of disputes
falling under the umbrella of the
Chicago Convention. First, where

ICAO is performing its judicial role in
respect of a dispute its own Rules of
Procedure for Settlement of Differences
(Article 14) permit it to provide its good
offices to states in dispute to expedite
settlement.44 Despite the fact that ICAO
has only exercised its good offices on
three occasions in this judicial context it
has received credit for using its good
offices, along with mediation, to bring
India and Pakistan to the point where
settlement of their 1952 dispute
regarding the erection of a ‘prohibited
zone’ took place.45
Maniatis suggests46 that Articles 54(j)
and 54(k) of the Chicago Convention47
may provide a basis for ICAO exercising
its good offices where there is a dispute
between two member states of ICAO.

Mediation
Mediation has been variously
described as (1) a process in which
‘the participants, together with the
assistance of a neutral person or
persons, systematically isolate disputed
issues in order to develop options,
consider alternatives and reach a
consensual settlement that will
accommodate their needs’48 and as
(2) a structured negotiation in which a
neutral third party, the mediator, uses
a number of techniques to assist the
parties to the dispute to frame their
own agreement to resolve the dispute’.49
Court-ordered or court-annexed
mediation in the context of private
international air law disputes, most
often between individuals (passengers)
and airlines, occurs in a number of
common law jurisdictions. Court
ordered mediation has been defined
as ‘a process by which disputants
pursuant to an order of the court engage
the assistance of a neutral accredited
mediator to help them resolve their
dispute by negotiated agreement
without adjudication’.50
As mentioned above, along with
negotiation, mediation played a role
in the settlement of the 1952
India–Pakistan dispute. As mediation
is generally voluntarily entered into
by states it is indicative of a desire
to resolve the impasse or differences
between states. It complements
negotiations in particular and may be
‘needs based’ (ie it focuses on the real
needs of each party to the dispute as

against ‘positional based’ negotiation)
and the parties themselves play a pivotal
role in shaping a resolution as against
having a solution imposed upon them
by an arbitral tribunal or third party
expert.
There are different types of mediation
with the following types most likely
to draw scrutiny in the context of
international aviation disputes:
(1) facilitative mediation, where the
dispute is defined in terms of the
parties’ underlying interests;51
(2) settlement mediation (or
‘compromise mediation’) in which
a ‘high status’ mediator determines
the parties’ ‘bottom line’ and
attempts to achieve compromise;
and
(3) evaluative mediation, where the
mediator provides additional
information and advice to the
parties in attempting to influence
the parties in their negotiations
through the use of his/her
professional expertise.
Advantages of mediation include:
(1) speedy settlement of disputes
with reduced costs;
(2) flexibility in the shaping of a
settlement, that is not found in
litigation;
(3) elimination of the chance of an
unacceptable and unpredictable
result;52
(4) avoidance of public disclosure
of private information;
(5) facilitation of a real understanding
of the ‘other’ party’s position and
promotion of a reasonable
compromise in structuring an
agreement for resolution of the
matter in dispute;
(6) retention by the parties of some
control over the process which,
of itself, promotes ownership
over the process; and
(7) elimination of the opportunities for
coercion and nullification of power
imbalances between the parties.53
It has been argued that there are
five elements that are common to all
forms of mediation. They are (1) its
voluntariness, (2) its confidential nature,
(3) that it involves negotiation to reach
a consensus, (4) its involvement of a
neutral third party, and (5) that the
mediator acts as a facilitator,
encouraging the parties to reach
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agreement but not adjudicating on
the dispute.54
While mediation has been widely
adopted in many situations and by
many legal systems and is generally
seen as a valuable additional means
of seeking a speedy and cost effective
resolution to disputes, it has been
infrequently employed in the ‘big
picture’ aviation disputes. Is there then
a need to build in a mediation phase
prior to ICAO or ICJ involvement?
Such an early dispute procedure would
match those practised in a number of
common law jurisdictions55 where
court annexed or court referred
mediation is widely practised.
Because ultimately the success of
mediation is based on the voluntariness
of states56 it will only ever be
practically activated where states are
prepared to compromise.57 If state
parties are not really prepared to
submit their dispute to mediation,
that is, to accept the process, then the
mediator will make the appropriate
recommendation and the dispute will
rapidly move to the next stage. At
present asking the question, ‘Will
you submit the dispute to mediation?’
is not built into the ‘big picture’
systems or conventions.
While mediation is an extremely
valuable tool, it is by no means a
panacea to all aviation disputes, in
particular aviation disputes between
states. It should be acknowledged that
mediation is least effective where:
(1) there is intense hostility and
distrust between parties to
the dispute;
(2) the parties refuse to assume
responsibility for a negotiated
resolution; or
(3) there is an extreme power
imbalance.58
Where extreme hostility exists
between the parties this severely limits
the possibilities for rational and honest
discussion between them. In order for
a mediation to lead to an acceptable
outcome there is a clear need for
parties to assume responsibility for
an acceptable outcome.59

attempts to facilitate an agreed
resolution of a dispute in accordance
with relevant legal principles,60 and
as a process in which a conciliation
commission ‘proceeds to the impartial
examination of the dispute and
attempts to define the terms of
settlement susceptible to being
accepted by them’.61
A conciliation commission actively
enquires into the facts of the dispute
and advances proposals for its
resolution. Although conciliation has
occasionally been employed in the
context of Chicago Convention
disputes its use has been infrequent.
However, in 1958 conciliation was
selected as the settlement option for an
incident in which France diverted an
aircraft carrying leaders of the Algerian
revolt. The aircraft was, at the time of
interception, flying in international
airspace (and, thus, subject to the
provisions of the Chicago Convention)
en route from Morocco to Tunis.
Maniatis observes that conciliation
‘plays a greater role in politically
motivated disputes’.62 Despite its
acceptability as a dispute settlement
mechanism in ‘big picture’ disputes
with political content, conciliation,
nevertheless, has certain drawbacks
that make it less appealing in a
commercial context, such as its
costliness and its ‘time-consuming
formal process’.63 While conciliation
may have had a very limited role in
resolving aviation law disputes it still
enjoys significant support in the trade
law context of complex, multiparty
disputes with the United Nations
Commission on International Trade
Law (UNCITRAL) recently producing
a Model Law on International
Commercial Conciliation.64
One feature of the UNCITRAL
Model Law on Conciliation is its
preservation of confidentiality
at the request of parties in
respect of sensitive information
provided to the Conciliation
Commission through its Articles
(Disclosure of Information) and
(Confidentiality). ●

Conciliation
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Conciliation has been defined as
‘a method of alternative dispute
resolution in which a third party
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