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Introduction
When the Rome Statute entered into force in 2002, it
marked an historic moment of consensus in international
criminal law.1 It established the first permanent International
Criminal Court [‘ICC’] with the purposes of ending impunity,
ensuring judicial independence, and reaffirming the position
of the United Nations Charter [‘UNC’].2 The adoption of the
crime of aggression and its associated jurisdictional regime
at the Kampala Review Conference this year [‘RC/Res.6’]
has been hailed as a vital step towards achieving these
purposes.3 However, others have criticised RC/Res.6 as
weakening the foundations of the ICC. This paper analyses
three criticisms of the ICC:
(i) the United Nations’ Security Council’s role in the
exercise of the ICC’s jurisdiction;
(ii) the effect of Article 121(5) of the Rome Statute
[‘opt- in’] and Article 15 (4) of the Rome Statute
[‘opt-out’]; and
(iii) the definition of aggression.

The role of the Security Council
Under RC/Res.6, the increased capacity of the Security
Council to impede the Prosecutor’s investigation into the
crime of aggression may allow its members, particularly the
permanent five who retain the power of veto, to shield their
citizens or the citizens of their allies from prosecution. In
addition, the political dimension of the Security Council and
any determination it makes with respect to aggression adds
a political context to the ICC’s jurisdiction which undermines
its role as an independent court.
The Security Council has always played a role in the
ICC’s exercise of jurisdiction through the ability to refer
matters to the Court and to defer any investigation or
prosecution of crimes for a renewable period of 12 months.4
With the adoption of RC/Res.6, the Prosecutor is now
required to notify the Security Council of any potential
investigation, which arises proprio motu or by State referral,
before proceeding with the investigation for the crime of
aggression.5
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If the Security Council determines that an act of aggression
has not occurred, or remains silent for six months from the
date of notification, the Prosecutor can only proceed with the
investigation if authorised to do so by the Pre-Trial Division.6
Such conduct by the Security Council results in a delayed
prosecution. Further, the entire Pre-Trial Division is required
to sit instead of an individual Chamber. This means the
Prosecutor must satisfy a larger bench than for the other
crimes listed in Article 5 of the Rome Statute. By implication,
it is argued that this creates a higher threshold for the
Prosecutor to meet.7 Although the Prosecutor may ultimately
be authorised by the Pre-Trial Division to continue an
investigation, such investigation may still be deferred at the
behest of the Security Council.8
Prevailing diplomatic and political circumstances within
the Security Council may cause the higher threshold to be
applied selectively.9 For example, if any member of the
permanent five vetoes a determination of aggression, it may
be ‘tantamount to giving immunity to the [permanent five]
and their allies’.10
Subjecting the Prosecutor to the Security Council’s power
subordinates the ICC to an inherently political organisation
affecting the independence of the Court.11 At the very least,
this will add a political dimension to any determination of
the crime of aggression, as the politics of the Security
Council will always play a part in the ICC’s jurisdiction.12
The use of the Security Council as a quasi-jurisdictional
filter raises questions of whether the crime of aggression is
merely ‘policy in disguise of the law’.13 Some argue that few
cases of aggression will ever reach the ICC because the
Security Council is historically reluctant to determine acts of
aggression, which will result in constant application of the
higher threshold.14 Although it has been suggested that the
Security Council may be more likely to determine an act of
aggression now that the ICC provides an avenue for
prosecution,15 it has been argued that it may not be prepared
to compromise its power.16
Not all commentators perceive expansion of the Security
Council’s role as weakening the Court. It has been postulated
that the ICC currently makes political determinations in the
context of other international crimes and this has not proven
inconsistent with its judicial function.17 The Security
Council’s intervention also arguably prevents the Prosecutor
from abusing the investigative power.18 However, the
involvement of the Pre-Trial Chamber already takes ‘away
some heat from the battered argument of a politicized and
overzealous prosecutor’.19
While RC/Res.6 was an important landmark in the
development of international criminal law, the role of the
Security Council has highlighted the risks of a political body
interfering in judicial proceedings.

The effect of opt-in and opt-out
provisions
The ability to opt-in and opt-out of RC/Res.6 may allow
State Parties to take an à la carte approach to the crime of
aggression.20 Such an approach may reduce the ICC’s chances
of ending impunity and reinforcing the UNC’s prohibition
on the use of force.
Only State Parties who ratify amendments to Articles 5-8
of the Rome Statute (by opting-in) are bound by the
amendments.21 It is argued that Article 121(5) of the Rome
Statute is a ‘loop hole’, as it allows States to decide whether
11
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they wish to be subject to the ICC’s jurisdiction over
aggression.22 If States do not accept RC/Res.6, the ICC will
not have jurisdiction over that State Party’s nationals as
perpetrators, or where aggression is waged upon it.23
Furthermore, RC/Res.6 allows State Parties to make a
declaration refusing to accept the ICC’s jurisdiction with
respect to the amendments (opting-out).24 The effect of
allowing States to opt-out is that the ICC will have jurisdiction
over that State as a victim of aggression, but not over that
State’s nationals as perpetrators.25
As such, there are only two possible circumstances over
which the ICC will have jurisdiction.26 First, where a State
Party who has opted-in aggresses against another State Party
who has opted-in.27 Second, where a State Party who has
opted-in aggresses against a State Party who has opted-in
and subsequently opted-out.28 The second scenario results in
States being covered as victims but not as aggressors.29 The
ICC’s ability to apply the rules of international criminal law
independently and equally to all State Parties is weakened,
if not ‘utterly destroyed’.30
In addition to the inequality of the second scenario,
circumstances may arise in which the Court does not have
jurisdiction over a potential crime of aggression because one
of the State Parties has not opted-in, but would have
jurisdiction over other crimes in relation to the same conflict.31
Jurisdiction over war crimes, crimes against humanity and
genocide can be established through the nationality of the
perpetrator or by virtue of the territory upon which the crimes
are committed. If one of these two States has ratified the
Rome Statute, the Court has jurisdiction. However, the
jurisdiction over the crime of aggression requires both
perpetrator and victim States to have opted-in to the
amendments. The alternative means of determining
jurisdiction through the opt-in and opt-out provisions
undermine the ICC’s attempt to address all of the relevant
crimes with equality. The circumstances which flow from
these provisions have been labelled ‘hypocritical’,32
‘discreditable’ and having no legal basis.33
It is recognised that ‘an opt-out declaration… provided an
incentive for States to reflect on the amendment and to come
to a decision as to whether they could live with the amendment
or not’.34 Further, in deciding whether to opt-out of RC/
Res.6, States would take into account the diplomatic
consequences of withdrawing their original support.35
However, the effect of the shame factor is difficult to predict
in an unknown future political environment.
The ability of a State to selectively submit to the
jurisdiction for the crime of aggression may assist in
encouraging further ratification, yet it undermines the
purpose of the Court to apply the law consistently.

The definition of Aggression
The definition of act of aggression provided in RC/Res.6
adds a further political element to the ICC, which undermines
its independence and fails to reaffirm the UNC prohibition
on the use of force. This definition is based on General
Assembly Resolution 3314 [‘Res. 3314’] which was designed
as a political guide in determinations of State responsibility
for aggression.36 RC/Res.6 also introduces an element of
gravity, not otherwise recognised by the UNC.
Although the definition was the least controversial aspect
of the compromise at Kampala,37 it is still subject to criticisms
because of its political origins.38 Res. 3314 allowed for the
12
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liberty of political judgment in order to assess State policy
and address State responsibility.39 Necessity to take into
account political motivations moves the definition away
from that which is legally recognisable.40 The Resolution did
not foresee its application to individual liability.41 This leads
to a lack of legal certainty that is inappropriate for an
independent and impartial court.42
These criticisms however are refuted. It has been said that
‘even if Resolution 3314 was not intended to be used in a
judicial setting…it does phrase its determinative criteria in
legal language.’43 Regardless of whether the definition holds
legal weight, it is still heavily influenced by the political
undertones, thus undermining the independence of the
Court.
An additional contentious part of RC/Res.6 is the manifest
threshold. The most commonly accepted interpretation is
that the character, gravity and scale of the act of aggression
must amount to a manifest violation of the UNC.44 It has
been determined that ‘mere planning does not cross the
threshold of manifest’.45 The manifest violation qualifier can
also be seen to undermine the UNC’s prohibition of force by
restricting it from hearing all but the most severe cases of
aggression.46 This threshold prevents the ICC from
prosecuting acts that, while amounting to aggression and
violating the UNC, do not amount to manifest violations.
Similarly, common scenarios such as attempted or threatened
acts of aggression are left out of the ICC’s definition of the
crime of aggression; however form part of the UNC.47

Conclusion
As a young court the ICC is still very fragile and dependent
on international support.48 If State Parties are unwilling to
accept the ICC’s jurisdiction over aggression because of its
perceived lack of independence or any other concerns
discussed previously, this will reduce support for the ICC
and undermine its efforts in international justice. State
Parties may have attempted to overcome these concerns to
reach a definition of the crime of aggression that alleviates
these weaknesses as much as possible, however the special
jurisdictional requirements adopted at Kampala compared
with other crimes under the Rome Statute demonstrates the
‘fundamental unwillingness’ of States to accept too much
judicial intervention and may indicate a lack of support.49
RC/Res.6 undermines the fundamental purposes of the
ICC. The jurisdictional regime’s reliance upon the Security
Council erodes the independence of the Prosecutor and the
judiciary and consequently leads to impunity. Allowing
States to arbitrarily determine whether the ICC can exercise
jurisdiction for the crime of aggression in relation to their
nationals results in continued impunity and a failure to
reaffirm the UNC. Deriving the definition of an act of
aggression from Res. 3314 subjects determinations of
criminal liability to political motivations, reducing judicial
independence. In addition the incorporation of the manifest
threshold RC/Res.6 does not reaffirm the UNC, it restricts its
application. While there is no such thing as a magical formula
to which all parties will agree without compromise it is
important to recognise the potential shortcomings of RC/
Res.6 that may weaken the Court.50
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Things to think about...
•
•

•

Research the history of the International
Criminal Court.
Do you think there should be an International
Criminal Court? Should it have more power,
less power or do you think that the powers and
jurisdiction that it has are suitable?
Explain proprio motu and its application in
International Criminal Law.
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