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compromises that occur in routine married life”.2” Also tracing the seeds of
disillusionment in the unrealistic demands made by partners of each other,
Hartin’s book Why did I marry you? echoes the importance currently placed
on emotions in marriage. “Whereas formerly marriages were held together by
external pressures, economic necessity, and fear of social disapproval, now
marriages stand or fall according to the strength of the emotional bonds
between the partners”.28

Kaslow and Schwartz agreed that observers can recognise “stages” in
marriage separation but suggested that the impact of the divorce process will
vary somewhat, “depending on the point at which it intersects not only the
adult’s individual life cycles but also the family’s as a unit and each child
individually”.?? Thus stages have different outcomes depending on the prior
experiences and expectations of the individuals involved.

Accordingly Kaslow and Schwartz developed a “diaclectic” (a neologism
combining eclectic and dialectic) model of stages of the divorce process,
which serves as the framework incorporating ‘“knowledge about the
individual’s growth and development” through the life stage phases of
infancy, childhood, adolescence and adulthood described by Erikson3? and a
comprehension of “marital dynamics and conflicts which may lead to
disenchantment and eventually dissolution”, together with. an understanding
of family systems (ie the idea that what one member of a family does affects
other members because they interact like an interlocking system).3!

Kaslow and Schwartz32 used Bohannon’s “six station divorce process™ as a
basis for their scheme but borrowed ideas from other theorists as well.
Outlining the “tasks” that a divorcing couple needs to complete, Bohannon’s
stations were:

(1) Emotional divorce;

(2) Legal divorce;

(3) Economic divorce;

(4) Coparental divorce and the problems of custody;

(5) Community divorce and the problems of loneliness; and

(6) Psychic divorce.

Kaslow and Schwartz’s “systems theory” approach strives to elucidate the
connections between aspects of an individual’s life and the lives of others in
broader social systems. For example, in using Bohannon’s six stations they
stress the interconnections between economic problems and achieving a clear
resolution of problems of custody (stations (3) and (4)). Kaslow and
Schwartz’s scheme recognises that the divorce process occurs on six
inter-linked fronts and allows that divorcing couples may set achievable short
term goals in some areas while in others the process might take longer.
Therapists like Kaslow and Schwartz are reluctant to assume control of the
process, preferring that each marriage partner take “responsibility for his or

27 Wolcott, I, (1983) From courtship to divorce: Unrealised or unrealistic expectations, Paper
given at the Australian Family Research Conference, 23-25 November, p 17.

28 Hartin, W (1988) Why did I marry you? Melbourne, Hill of Content, p 10.

29 Kaslow and Schwartz, op cit, p 36.

30 Erikson, EH (1950, 1963) Childhood and Society, New York, WH Norton.

31 Kaslow and Schwartz, op cit, p 132.

32 Ibid.
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her own change process”. They aim to make clients “become more focussed
and learn techniques for problem resolution and decision making”33 for
themselves.

A client who had been through such a process of therapy might seem to be
well prepared for the “stations” of legal and economic divorce which, together
with problems of custody, most concern the family lawyer. However, in the
absence of such an ideal state of affairs the family lawyer needs to be aware
that the individual consulting him or her also has other tasks to achieve, such
as overcoming loneliness and coming to terms with the emotions generated by
separation (stations (5) and (6)), which may interfere with his or her ability to
focus on some of the more straightforward tasks (stations (2) and (3) ).

The suggestions in this paper for lawyers to relate to clients in ways that
lessen their dependence on the lawyer are based on a similar approach to that
used by Kaslow and Schwartz and by many counsellors. In this approach the
professional functions as a source of information and as a person who suggests
options from which the client can choose, rather than one who charts a precise
course of action as if there is only one solution to the problem. There are
sound reasons for enlisting the client as problem-solver apart from the fact that
it lessens his or her emotional dependence on the professional, and reduces the
period of adjustment to separation by encouraging .self-confidence and
self-esteem. Such an approach also reduces the negative views of the lawyer
that the client may construct in order to explain his or her uncharacteristic
actions and decisions taken during the period of separation. Wade34 warns of
this when he points out that the process of coming to terms with the grief of
separation may take up to two years, by which time property settlements may
have been made in a way that the person might later regret.

Attachment and lifespan perspectives

Not only do the clients change their views over time as they work through
these stages, their view of their former partner and the process of separation
are coloured by their earlier experiences. Several scholars link the stress of
marital breakup with the loss of an attachment figure3> The theme of
attachment was obvious in Spanier and Thompson’s36 interviews with
separated men and women. Researchers studying attachment, particularly
Weiss??, stress that it is “the persistence of attachment in contradiction to
eroded love that makes marital separation so ambivalent and painful”. Spanier
and Thompson found that “love or the combination of love and hate
characterised men and women who were more highly attached to their partner,
while indifference, liking or hate characterised the less attached”32. They say,

33 Kaslow and Schwartz, op cit, p 28.

34 Wade, J H (1995) “In search of new conflict management processes: Part I1”, Australian
Family Lawyer, 10 (3), pp 16-25 at 25.

35 Kitson, G & Sussman, M (1982) “Marital complaints: Demographic characteristics and
symptoms of mental distrss in divorce”, Journal of Marriage and the Family, 44 (18), pp
87-100.

36 Spanier, GB & Thompson, L (1987) Parting:The aftermath of separation and divorce,
London, Sage.

37 Weiss, quoted in Spanier and Thompson, op cit, p 142.

38 Spanier and Thompson, op cit, p 140.
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“it is the persistence of love, even if love is tinged with hate, that sustains
preoccupation with and pining for the partner of old”.3® Their research shows
that the future relationship of the partners is connected with “recollections of
the final months of marriage and circumstances of the breakup. Overall, the
desire for contact, personal conversation, affection and attachment after
separation are related positively to memories of marital quality”,4°

In the period between the two great separations — birth and death — other
separations: the forming and breaking of attachments to others, the bindings
and separations of life give meaning to and create the dramatic highlights of
a person’s existence. Prototypical of all attachments is the bonding between
parents and a baby, just as the early separations of an infant from its caregivers
suggest the trauma of later partings. Studies by Bowlby#! alerted
psychologists to the crucial nature of early experiences in forming enduring
ways of reacting to the separations of life. From Bowlby’s work and from the
insights of FErikson*? who emphasised the overcoming of inner and outer
conflicts throughout the lifespan we would expect that in the absence of later
extensive trust-building a person who had been deprived of attachment
opportunities in infancy would both fear and experience separation more often
in adult life. Their ability to love trustingly would be impaired and they would
be the suspicious and jealous persons who figure so highly“in the complaints
of divorcing spouses. Depending on the extent of their neglect, they might
become angry and aggressive or lapse into unresponsive depression.

Perhaps these references to early childhood might seem to a lawyer to be
irrelevant to those clients who constantly pen abusive, aggressive letters or
who, on the other hand, appear unresponsive. However, an understanding that
responses to loss and separation may be influenced by earlier life history helps
a lawyer to accept that clients bring not just the experience of this separation
but all their prior experiences into the lawyer’s office. Those who “cope”, who
resolve the separations of the past, almost always do so with the help of
another person. In the case of divorce it is often the lawyer who helps the
client through the crisis by providing a model of calm rationality. However,
the lawyer is not expected to function as a therapist. Some people are so
damaged by early experiences that they require extensive help from
psychologically trained professionals in order to cope adequately with what is
a distressing and unhappy period in their adjustment to unmarried life. As
White and Bloom*? point out “marital disruption (separation or divorce)
constitutes a severe life stress for many individuals and ... that stress can
precipitate a variety of physical or psychiatric difficulties in vulnerable
individuals otherwise not afflicted”.

It can help to see the disruption to the pattern of adult life wrought by
separation as a part of the whole developmental pattern of a person’s life. One
of Erikson’s focusses in his theory about how people develop through life is

39 Spanier and Thompson, op cit, p 143.

40 Spanier and Thompson, op cit, p 159.

41 Bowlby, J (1982) Attachment and loss, (Vol 1) Attachment, 2nd edn, New York, Basic
Books.

42 Erikson, EH (1950, 1963) Childhood and Society, New York, WH Norton.

43 White, SW & Bloom. BL (1981) “Factors relating to the adjustment of divorcing men”,
Family Relations, 30, p 349.
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on a “trust vs mistrust” stage. In this stage, if an infant’s needs were met, if
cries or whimpers brought action and relief of pain or hunger then trust in a
safe responsive world developed. As a result the child was able to work
through the next crisis in the life cycle, that of achieving “Autonomy” rather
than giving in to “self-doubt” and “shame”. It was Erikson’s belief that when
a stage was not satisfactorily resolved its effects would linger throughout life
to resurface later when similar conflicts arrived. Trusting another is a great
achievement, but so is the next stage — becoming autonomous and
overcoming dependency. The successful determination of a marriage breakup
depends partly on how a person experienced such earlier stages in his or her
life. Thus a family lawyer faced with dealing with similar situations in the
“here and now” with different clients ought not to be surprised to find that
some resist independence. It can be flattering to find that clients are willing to
follow suggestions exactly, offering no opposition to a rearrangement of their
life styles. However, it is not necessarily a good thing if clients want to push
away all decisions and allow the lawyer to control painful or confusing
situations. As time passes clients might lament the loss of autonomy and
blame the lawyer for regretted decisions. Thus the “efficient” lawyer who does
not take the time to hear and understand what the client is saying or to explain
possible options may become, by reputation, the “restrictor of choice”.

Understanding individual differences in separating
behaviour

Whatever the psychological condition of the client, the lawyer is expected to
provide a professional service. This may be difficult when clients are disturbed
and distressed and the lawyer untrained in distinguishing symptoms of
depression or guilt. The Australian Institute of Family Studies** and
Wallerstein and Kelly’s# longitudinal studies of families involved in divorce
are valuable in pointing out how common these symptoms are with divorcing
couples and helpful for practitioners in making them aware of the impact of
disturbance on the divorce process.

Wallerstein and Kelly446divide decisions to divorce into a number of
categories, such as “divorce as a rational solution”, divorce as “a stress related
response”, as “impulsive”, or as “a decision encouraged by others” (such as
psychiatrists). However, whether the decision to divorce is made to escape a
marital relationship which “exploited or abused” an individual or to express
“outrage and jealousy” or one made by an emotionally disturbed or stressed
person or to escape from such a person the results generally are loss, upheaval
and change. As well as “abrupt alterations in financial and economic stability”
there were “problems created by the parents’ moods and attitudes” after
separation for “in the majority of families conflict and bitterness between the
parents escalated following the divorce”.#”

In an Australian Institute of Family Studies follow-up of divorcing couples
Funder reports that “though some found separation shattering, not everyone

44 Funder, K, Harrison, M, Weston, R, op cit, p 212.

45 Wallerstein, JS & Kelly, J (1980) Surviving the breakup, New York, Basic Books, pp 16-22.
46 Ibid. .

47 Ibid, p 22.
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experienced it the same way”. There were some people who appeared to take
it in their stride. This is what would expect given that the circumstances
surrounding divorce and its outcomes can be very different. However, Funder
et al’s study found that most people experienced “overall misery”. They found
that “relative to the general population and to themselves two to five years
later men and women were very unhappy indeed about their personal lives
both before and after separation”.*8

A recent general text in psychology says about depressive disorders “The
line between normal dejection and unhappiness and abnormal depression can
be very difficult to draw”#® and goes on to say “When a depression
significantly impairs everyday adaptive behaviour for more than a few weeks,
there is reason for concern”. The common symptoms of depression are
characterized by “gloomy, hopeless, socially withdrawn and irritable”
behaviour and by “slowness of thought processes, obsessive worrying,
inability to make decisions, negative self-image, self-blame, and delusions of
guilt”. The depressed person is “less active, tired, experiencing difficulty in
sleeping”.50 These terms seem to summarise pretty well the “overall misery”
of “men and women who were very unhappy indeed about their personal lives
before and after separation” that Funder and her colleagues found “more
extreme in the early months of separation” but which showed a substantial
improvement two to five years later in most of their subjects.

It can help to understand that depression is almost always associated with
a feeling of helplessness and lack of control. Seligmans!, seeking to
understand how some people reacted to traumatic events with depression-like
symptoms as described above while others appeared unaffected, found that the
former group suffered from “learned helplessness” or a kind of passive
behaviour “produced by exposure to unavoidable aversive events”. When
Seligman investigated this learned helplessness he found that it depended
upon how the person interpreted the events; that is, if they interpreted them as
something within themselves, such as a personality flaw, or something outside
themselves that they could not see a way to change, they reacted with
depressive-like symptoms.

Wallerstein and Kelly found that among those women who cared for
children fulltime after divorce there was a group who “suffered moderate or
serious depression or other serious mental illnesses”. “A few women spent
most of their days in bed; several were alcoholics; some were intermittently
preoccupied with suicidal thoughts”s2,

These are symptoms of people who feel that they are powerless to change
the situation they are in. In Seligman’s view>? what explains how some people
cope better with grief, separation or any other traumatic event is their

48 Funder, K, Harrison, M, Weston, R, op cit, p 212.

49 Weiten, W (1995) Psychology: Themes and Variations, Pacific Grove, Brooks Cole, p 577.

50 Ibid.

51 Seligman, MEP (1983) “Learned helplessness” in E Levitt, B Rubin & J Brooks (eds)
Depression: Concepts, conroversies and some new facts, Hillsdale, NJ, Erlbaum Seligman,
MEP (1974) “Depression and learned helplesness” in RJ Friedman & MM Katz (eds), The
psychology of depression: Contemporary theory and research, New York, Wiley.

52 Wallerstein & Kelly, op cit, p 24.

53 Seligman, MEP (1990), Learned optimism, New York, Random House.
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cognitive interpretation of what is happening to them. Seligman found that
helplessness, which he sees as central to depression, occurs when people
believe that events are beyond their control. For example, a person who has
learned to be helpless in the face of traumatic events will say, “I just can’t
understand all these figures. Tell me what to do”, thus demonstrating
dependency on a professional. In contrast a person who, in Seligman’s terms,
makes positive attributions about themselves will say “I'm going to have to
manage my own finances so I want to know why you are telling me to do this
and this so that I can learn to control my own life. In the past I relied too much
on other people but I want to change that now”.

Seligman’s analysis fits Funder’s observation that “being active was a
positive”. That is, active participation in the decision to separate which
involved 69% of women and only 33% of men led to a lessening of the
adverse emotional effects of divorce. Arditti and Kelly5* reinforce this idea
that it is important for individuals to feel a sense of power. They summarise
research establishing that if divorce initiation was not mutual, or was initiated
by the woman, or was accompanied by hostile proceedings or could be blamed
on outsiders, men directed more post-divorce anger at their wives. Arditti and
Kelly’s own study found that the responsibility the man assumed for the
dissolution of his marriage and his satisfaction with legal custody and property
settlements were indicators of the quality of relations with his former wife.

Funder observed, too, that despite the generally negative effect of divorce
in the early months of separation what impressed was the “overall resilience”
of people in that at the end of the study — after five years — the divorcing
couples “were no less content than Australians in general”.3s

However, rather than wait the average of two years or so that depressive
episodes take to clear, Seligman and his colleagues began to teach people to
interpret events in such a way as to give them the feeling that they could do
something to change their lives; that they were not powerless. Cognitive
therapists such as Seligman treat people not as “depressed” patients but as
people who can learn to see themselves as in charge of events.

Techniques such as those used by Seligman and his colleagues can be used
by lawyers dealing with separating people who they recognize as behaving in
a dependent “learned helpless” way. It is possible that the lawyer can prolong
this behaviour by “taking over” and providing clear direct advice. However,
an alternative way of “giving advice” is to offer this in such a way that clients
are encouraged to explore options and come to feel that they are in control of
their own lives.

The difficulty then for lawyers is, as Ingleby points out in his analysis of the
interactions between solicitors and clients, that “clients’ needs are not
constants. Needs and perceptions of needs change over the processing of a
dispute”.56 Ingleby argues that the degree to which actions that are taken can
be labelled as due to “client decisions” or “solicitor decisions” depends upon

54 Arditti, JA & Kelly, M (1994) “‘Fathers’ perspectives of their co-parental relationship
postdivorce: Implications for family practice and legal reform”, Family Relations, 43, p
61-67.

55 Funder, K, Harrison, M, Weston, R, op cit, p 234.

56 Ingleby, R (1992) Solicitors and divorce, Oxford, Clarendon press, p 136.
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the input of both parties. Presumably with input equal from both it will be
possible for the solicitor to “translate” the law so that an accommodation
“between what the client wants and what the client is entitled to” is achieved.
However, the client may be in a state of “trauma, anxiety, depression and
lowered self-esteem” which Irving and Benjamin found dissipates at different

rates:

Typically the initial sense of trauma disappears first, within five to eight weeks.
The anxiety and identity changes go next, declining gradually over a year or so.
Feelings of depression endure the longest, fading away rapidly over the first five to
eight months and then more slowly for the next year.57

In the face of debilitating emotional states it may be difficult to engage the
client sufficiently for them to express their wishes. In addition, during a period
of crisis the individual’s desire for help and direction is increased, rendering
the individual more open to outside influence and change. However, in these
circumstances care needs to be taken in giving advice however much clients
might want to push away decisions and allow the lawyer to control a
confusing and painful situation. Ultimately the solicitor’s help will be assessed
from the viewpoint of a person who has passed through the valley of grief over
the parting and who sees being dependent upon others — the solicitor
included — as negative. As Seligman has pointed out, interventions with such
people which encourage them to feel as if they can influence situations will
speed up the process of adjusting to trauma. Clearly then, the lawyer can
contribute to this process by structuring what he or she says to the client in
such a way as to encourage input and to facilitate decisionmaking while
communicating “the rules of the legal system” and yet, guarding “against
future allegations of negligence”>® by seeking to prevent the client from
pursuing a course of action which is against his or her self interest.

Taking control is more difficult for some clients than for others. For some
individuals separation signals the loss of an identity not easily replaced. These
people are “not only unable but also unwilling to see themselves in new roles
and will not begin to actively pursue life on their own until it is clear that the
[former] relationship is unsaveable”.5? For some, this loss of identity leads to
withdrawal into disintegration and they “find comfort and identity in the role
of victim; their lives organised around the rejection”. An American writer,
Vaughan,®0 sees their preoccupation with the initiator of the separation as a
testimony of “the strength of the connection”. She suggests that the option
often favoured by lawyers that wives should retain the family home may
prevent a new and separate identity being formed because such wives in
“prolonging the coupled identity” are inhibited from “creating new lives
distinct from the past”.6! However, although wanting to stay in safe and
familiar territory may be an initial urge, and even in some cases may be a
sensible thing to do, many clients do try to come to terms with the loss; to
understand themselves. “They may read books on parenting, sexual

57 lrving & Benjamin, op cit, p 17.
58 Ingleby, op cit, p 135-7.

59 Vaughan, op cit, p 160.

60 Vaughan, op cit, p 163.

61 Ibid.
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techniques, the art of communication, relationships and self-improvement to
learn what went wrong and do better in the future.”62 As a part of this
information search they seek the expertise of others, including their lawyer.

Puzzling for those who observe couples at various stages of what Vaughan
calls “uncoupling”, is how at first the negative attributes of the other are
foregrounded, while those who have completed the process are able to
recognise the positive features of the relationship and even to achieve a
mutually satisfying interdependence signalling “more harmonious copartner
relationships.”62 Vaughan explains how the initiator is wary of acknowledging
anything positive about the other lest the person still dependent on the
relationship interprets this as meaning that it still exists in its previous form.
When both are “well along in their transitions” former partners can
acknowledge the positive in the other and can resume social relations with the
former partner’s friends and family where once-it was hurtful to see them. As
Vaughan expresses it, “Negative definitions are essential to transition, but they
are often temporary”.5* Knowing that negativity towards the other partner can
be temporary can help the lawyer both understand these shifts and refrain from
agreeing with negative comments about the other spouse. Arditti & Kelly also
suggest that the desirability of divorcing couples achieving a “clean break” is
now questioned, especially where continued cooperation about the lives of
children is anticipated, although they quote Ambert as warning that
“dependency on the other ex-spouse whether for childrearing, money, or
social considerations is not conducive to peace after divorce”.%5 For the lawyer
involved, walking the tightrope between achieving what the client wants now
and might want at some later time and achieving a realistic economic
settlement requires careful consultation and negotiation.

Sometimes it is difficult for the lawyer to establish the “facts of the case”
or even to obtain a consistent account of the client’s wishes. In some part this
instability is because the perception or view of the other changes according to
the needs of the person viewing. Thus Vaughan points out, “the partner will
define the relationship as unsaveable in ways that reduce both the personal
sense of failure and the possibility of social stigma”.56

Weiss echoes and develops Vaughan’s view of how perceptions alter the
“reality” of events.

An account is not the same as an objective and impartial description, assuming
that any such thing could be constructed. The accounts of a failed marriage offered
by a husband and by a wife are likely to disagree, not only in that they report
different versions of the same event, but even more in that they report different
events. A listener who heard first the husband’s account and then heard the wife’s
might not realise he had been told about the same marriage.5”

Similarly, Spanier and Thompson talk about how the separated person
constructs an “account” or explanation of what went wrong and concentrates

62 Vaughan, op cit, p 165.

63 Arditti & Kelly, p 61.

64 Vaughan, op cit, p177.

65 Ambert, A (1989) Ex-spouses and new spouses: A study of relationships, Greenwick, CT:JAI
Press, p 58.

66 Vaughan, op cit, p 175.

67 Weiss, R. (1975) Marital separation, New York, Basic Books, p 15.
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“on certain weaknesses in the marriage or in the partner, allocates blame, and
imposes sense on an otherwise inexplicable experience. After separation, the
person worries over the account, weaving the tale together with new
insights.”68 Understanding that perceptions of the separation can very a great
deal can help the lawyer who is acting only for one side. The lawyer needs to
avoid becoming a part of the problem by identifying too strongly with one side
of the story. In the transcript that began this paper there appears to be some
loss of objectivity in, “If I was married to him, I'd have been stressed t00”,
which might hinder effective negotiations with the husband’s lawyer who may
have been told a very different story of the relationship. Ingleby reports that
his investigations of the formal communications between parties to a divorce
conducted through their solicitors showed that the very formality of these
communications sometimes had the effect of changing “confrontation to
co-operation”® as soon as the “formalities had provided both solicitors with

a fuller picture”.
Experiencing separation differently

Australian researcher Jordan found support for comments made by Kressel
based on clinical experience that men were untrained in the capacity to
“experience and express the emotional and interpersonal side of life”.70
However, men clearly find divorce a highly emotional experience. Jordan
reported that one or two years after separating men had continuing
attachments to their marriage and family and that “65% of respondents felt
dumped, 55% still spent a lot of time thinking of their wives and 45% still had
angry feelings towards their wives . .. . 36% felt the separation and divorce
was a horrible mistake, while 39% said they would never get over the
divorce”.” Jordan’s research supports the views of a mediator who mainly
works with divorcing couples making arrangements about property and
custody of children:

Women tend to be given the task of caring for emotions in a marriage and
consequently they are more aware earlier of the emotional climate of the marriage.
They try to alert the spouse but when their suggestions are dismissed they begin to
make plans to end the marriage. Consequently they are often further along the path
of separation by the time they approach a lawyer than the man is.”?

Supporting this view an Australian study”? found that twice the percentage
of women (44.7%) compared with men (22.6%) had thought first of
separating.

Jordan’s research showed that men who were “unaware” that there was a
problem in their marriage experienced more problems for a longer period than
those who had discussed the problem previously. Sixty to eighty percent of
men “experienced stress-related symptoms such as sleeplessness, crying,

68 Quoted in Spanier and Thompson, op. cit, p 148.

69 Ingleby, op.cit, p 58.

70 Jordan, P (1985) The effects of maritial separation on men; “Men hurt”, Brisbane,
Counselling Section, Family Court of Australia, p 3.

71 Jordan, op cit, p 52.

72 R Lian, Queensland Marriage Guidance Council (personal communication 20.4.1990).

73 Wolcott op cit, p 45.
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reduced energy, poor appetite and excessive tiredness.”’# Jordan comments
that “these are classical clinical symptoms in bereavement and loss”. In the
areas of doing chores, social initiatives, and financial management most men
had recovered to the levels of their performance before separation or better by
1-2 years after separation.” Jordan suggests that courts be organised to allow
men who have not yet come to terms with their “sense of loss” to undergo
“bereavement/loss counselling” before meeting for “conciliation conferences
relating to property matters”.

However, cases will differ. For some the sense of loss might be experienced
as “wave after wave of violently contradictory emotional impulses”76 while
for others “bereavement/loss counselling” which focussed on the process of
separation as having definable stages might help.

Jordan identified a profile of the one third of his male sample who were in
chronic distress. These men were of low occupational level and did not want
the separation; they did not recall conflict before the separation and had
attempted reconciliation. According to Jordan, a lawyer should expect
difficulty in dealing with men who fit this profile because their degree of
objectivity and rationality is very low.

Vaughan and Kaslow and Schwartz see the phenomenon of separation as a
complexity of interacting variables which need to be taken into account by
those who work with separating individuals. In other words, movement along
the track is dependent on how subjects’ needs are met at each stage, allowing
them to make the transition to the next phase of life. However, partially
resolved experiences in the past may result in an individual carrying baggage
that impedes progress through any of life’s difficulties.

Managing family disputes: Lessons from mediation

Two contributors to an Australian Broadcasting Commission radio program??
on successful divorce recommended seeing a mediator instead of a lawyer. In
their view lawyers tended to exacerbate or prolong disputes. Two people said
that they had changed solicitors several times before they found one
sympathetic to their need to achieve a settlement both parties could agree to.
While acknowledging that lawyers worked in an adversarial system where
their responsibility to get the best for their client could be misinterpreted, a
solicitor on the program suggested that solicitors could offer suggestions
framed in terms such as, “What if . . .” or “Would you consider . ..” in order
to encourage a problem-solving kind of approach. If a lawyer used his or her
knowledge of the law and past practice in this way clients would be helped
make decisions they are less likely to regret than those decisions not involving
opportunities for exploring options. Ultimately, of course, clients expect to be
guided by the lawyers’ experience and knowledge. One woman on the
program indicated that her solicitor functioned as the “voice of reality” in

74 Jordan, op cit, p 44.

75 Jordan, op cit, p 44.

76 Littlewood, op cit.

77 Australian Broadcasting Commission radio broadcast “Life Matters” 30 September 1995,

9 am.
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advising her that her husband’s offer in relation to property was fair and
reasonable when other non-professional acquaintances were suggesting that
she could do better.

Given the primacy of emotions in the divorce process, lawyers trained in
mediation and alternative dispute resolution techniques can help people
behave more effectively by using more adaptive ways of relating to others and
by confronting problems as they arise rather than leaving them to fester and
erupt in the future. Such lawyers not only deal with the legal issues but also
model more effective ways of handling conflict and, it seems, may gain
respect and recommendations from clients. Wade’® suggests that changes to
society “demand that lawyers as conflict managers develop sophisticated
knowledge, skill and processes relating to the causes of conflict, the education
of clients and other professionals and knowledge of multiple new and old
forms of conflict intervention”.

Wade’s model of the lawyer as conflict manager and “diagnostic problem
solver” goes some way to helping clients avoid litigation. Kaslow and
Schwartz report that when divorce proceedings are adversarial the litigants are
more likely to feel helpless, pessimistic, detached, and depressed as described
above because decisions are in the hands of lawyers and judges. The client
may experience confusion, loneliness, sadness and grief over losses. As well,
retribution may become a dominant aim in adversarial settings.

In this context Kaslow and Schwartz see litigation battles in family law as
“hostile and demeaning” and the prolonged bitterness and anguish that the
process can produce as leading to people being “traumatised by continuing
strife” and “long-term loss of self-esteem and confidence””® for everyone
involved in the process. Instead of the adversarial system they advocate
mediation as an alternative to litigation, saying that mediation enables a
couple to reach a cooperative agreement in the process of which they can
“learn to trust their own independent judgements, to negotiate assertively, to
compromise effectively, and to take charge of redirecting and refashioning
their own lives”# while maintaining “each party’s integrity and self-esteem”
and avoiding “fault-finding and attribution of blame”.8! However, mediation
requires that “individuals must be able to trust each other, to communicate
reasonably and calmly; and to be willing to actually participate in formulating
an agreement which becomes a map for the next years of their and their
children’s lives”.82

Whether the lawyer functions as a mediator or in the more traditional role
of a solicitor acting for a client, an understanding of the emotions involved in
loss through separation can enhance his or her professional conduct.

Ideally, as Kaslow and Schwartz83 recognise, a family lawyer does a better
job if he or she is able to use some of the techniques of mediation in
encouraging clients to listen to the expressed needs and wants of the other and
to attempt to encourage accommodation between them where possible and let

78 Wade, op cit.

79 Kaslow and Schwartz, op cit, p121.
80 Kaslow and Schwartz, op cit, p 123.
81 Kaslow and Schwartz, op cit, p 125.
82 Kaslow and Schwartz, op cit, p 125.
83 Ibid.
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the parties reach mutually satisfactory solutions. Often this can be achieved.
Certainly, too, there are cases where there seems no alternative but litigation
and the lawyer is forced into being “for” his or her client and “against” the
other party. Although in this case it is tempting to exploit the weaknesses and
vulnerabilities of the other party and to take on the single-minded advocacy of
one’s own party that is expected of a lawyer, it is as well to remember that the
parties who are fighting a battle in court are inextricably bound together both
by a shared past and very possibly by a shared future as parents and
grandparents. At the moment they feel like hiring a gladiator, but a study of
the research available on separation shows that such a passionate antagonism
is unlikely to last forever in the absence of a deep-rooted psychopathology
(which is rare) and it is quite likely that as time passes clients may attempt to
assuage their guilt by blaming aggressive lawyers for destroying any hope of
a satisfactory continuing relationship with their ex-spouse.

Conclusion

Familiarity with the work of researchers and theorists discussed above who
have attempted to describe how individuals cope with the separation process
and an understanding of the processes of psychological development across
the life span together with an understanding of interpersonal relationships will
help the lawyer who works with separating couples. Practising lawyers have
to help people with a wide range of needs, backgrounds, emotions, and
motivations to come to terms with the meaning of the law in their individual
lives. Lawyers are certainly hired “for” separating individuals, but that does
not mean that they should be acting “against” others. Trained in an adversarial
system where attributing fault to the other side is one way to gain advantage,
some lawyers bring that mind-set to the practice of family law. These lawyers
undermine what Dickey sees as “the basic philosophy” for the Family Law
Act and as providing the “framework for the establishment of the new Family
Court” expressed in the English Law Commission’s Report, “Reform of the
Grounds of Divorce: The Field of Choice”: “When regrettably, a marriage has
irretrievably broken down, to enable the empty legal shell to be destroyed with
the maximum fairness, and the minimum bitterness, distress and
humiliation”.84

That most divorces do not involve litigation is evidence that this aim is
being achieved for a large number of people. This is due in part to family
lawyers’ skills in listening to the needs of their clients and understanding the
psychological processes at work and, no doubt, to existing sources of
psychological support available to separating couples. As well as taking the
expressed immediate needs of their clients into account lawyers can consider
how a client’s background and previous experience may make it difficult to
behave in what the lawyer sees as a “reasonable” fashion in a time of stress.
Over time clients may come to regret behaviour which led to a complete and
bitter severance with their former partner and may come to believe that the
family lawyer was an accomplice in creating this bitterness. Family law is a
highly emotionally charged field, but, with support, people will manage to

84 Dickey, A (1990) Family Law, Sydney, The Law Book Company, p 66.
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devise fair outcomes with “minimum bitterness, distress and humiliation”8s.
As people generally die as they have lived; so they are likely to divorce with
the same amount of anxiety and fuss as they do other things in their lives.
Accordingly it behoves the lawyer to understand more about such individual
differences in dealing with the process of separation. People who have a long
history of litigation relating to other areas of their lives may need a family
lawyer who is able to acknowledge the emotions which drive them while
modelling effective ways of dealing with these emotions in order to resolve
the problems created by separation and loss.

This paper has argued that divorce arouses emotions akin to those
experienced in grief and depression. Theories which propose that there are
stages of bereavement and adjustment to the thought of one’s own death offer
a broad framework through which the process of divorce can be understood.
In addition the paper shows that clinicians working with depressed patients
recognise a kind of learned helplessness which prolongs states of depression.
They suggest that traumatic events are best handled by individuals who
believe that they can find a way to control situations rather than becoming
their passive victims. Research3¢ shows that separated individuals who feel in
control more readily overcome negative emotions which are similar to those
of depression. Therefore, it is suggested that lawyers behave towards their
clients in ways that discourage dependency and encourage clients to see
themselves as effective decision makers and problem solvers using the advice,
experience and knowledge of their lawyers as resources. This kind of
relationship should have the effect of making clients more satisfied with the
legal process and reducing the time spent in experiencing negative emotions.
It is clear, however, that every client brings to the consultation room a history
of past ways of solving problems. A lawyer, therefore, must be aware that
there is no one rule of interpersonal interaction that will predict how clients
will react to a given approach. However, lawyers who understand the
emotions and beliefs that can be involved in the process of separation will be
better placed to deal effectively with clients in family law. Clients, too, in the
long term will be happier with lawyers who understand the complexity of their
responses to the separation of divorce.

85 Ibid.
86 Seligman, op cit.



