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O’Leary: Sentencing Paris

Sentencing Paris

Queensland law

Under Queensland law Paris’ conduct of driving with a
blood alcohol concentration of 0.08% would constitute an
offence by virtue of s 79 of the Transport Operations (Road
Use Management) Act 1995. Being over 25 years of age (and
assuming she is not subject to a learner or provisional driver’s licence) with no previous convictions? Paris would be
liable to a fine of up to AU$1050 or imprisonment for up to
three months.~° She would also be disqualified from driving
for a period of between one and nine months, the length
determined at the Court’s discretionY
For a number of years now punishing Pads Hilton may
Generally, in a Queensland Magistrates Court a drink drihave been on the mind of many a person for different reaving
first offender like Paris would be fined in addition to
sons. She is guilty of crimes against fashion some would say.
receiving
the mandatory disqualification from driving?~ In
Cries of cruelty to animals could also be heard for, among
an analogous case, Dave Grohl, the lead singer and guitarist
other things, dressing her Chihuahua Tinkerbell in pink
of
the ’Foo Fighters’, and of ex-’Nirvana’ fame, was conChanel. Parents scorned her as a bad role model for their
victed
in Queensland of driving a moped with a blood alcochildren.
hol
concentration
of 0.095%. He had no prior convictions
Nevertheless shockwaves were felt around the world (at
and
was
fined
$400
and disqualified from driving for three
least in the world of entertainment news) when the heiress
months ?3 q~ae common law principle of consistency encouractually found herself behind bars. And the gossip magaages that ’[1like cases should be treated in a like manner’~4
zine headline trend of ’Young starlet goes to prison’ looks
and is supported by the purpose outlined in the legislation of
set to continue with the likes of Nicole Richie and Lindsay
promoting consistent approaches in sentencing offenders?5
Lohan. So now is an opportune time to set the record
Strict gdherence to this principle would favour a similar
straight, to answer the burning question in many young,
result for Paris.
would-be lawyers’ minds If Paris committed the same
However, it is recognised that in a discretionary sentencoffence while holidaying on the Gold Coast, would she go
ing
system, some level of inconsistency is expected and
to gaol here?
accepted.~
The Queensland system is certainly discretionary
The quickest and most straightforward answer is and
comments
made by the Chief Justice of the Queensland
Probably not. And now to reason why ...
Supreme Court indicate that Magistrates and Judges are not
confined by a straightjacket as the principle of consistency
Chronology of events
To start with, it is important to determine the charge that might suggest, but rather that ’fully informed sentencing discretion is the hallmark’ ?7 In exercising tltis discretion tl~e
Pads faced. So time for a brief chronology of relevant
Courts must look to the relevant legislation - in Queensland,
events:
the
Penalties and Sentences Act 1992 (hereafter the Act) ¯ September 2006 Paris was charged with driving under
and to common law principles of sentencing. The Act stiputhe influence of alcohol and a drug, and of driving with a
lates that the only purposes for which a Court may impose a
blood alcohol concentration of 0.08 %.t
sentence are to justly punish, rehabilitate and/or deter
¯ 21 November 2006 - The Californian Department of
offenders, to denounce their conduct and/or deter others
Motor Vehicles suspended Paris’ licence for approxifrom committing similar offences, and/or to protect the commately four months, effective 30 November 2006.2
munity?8 It further outlines a number of considerations to
¯ 22 January 2007 - Pads made the equivalent of a guilty
which the Court must have regard in sentencing offenders.~9
plea to a reduced charge of alcohol-related reckless driUltimately though it is up to the Court how these purposes
ving. The maximum penalty for this offence is a fine of
and considerations are applied. As the Act makes it clear that
US$1000 and imprisonment for 90 days? Paris was given
imprisonment is an option for Paris’ offence, it is possible
three years probation and fined. The conditions of her profor the Court to order probation?° As such, a Magistrate who
bation included that she must: (i) enrol in, within 21 days, thought the still relatively young Miss Hilton was in need of
and complete an alcohol education program; (ii) not drive
some guidance to understand and conform to society’s
without a valid licence; and (iii) obey all laws and orders
expectations may have regarded probation as appropriate for
of the Court?
that rehabilitative purpose.
¯ 27 February 2007 - Pads was found by police driving
whilst suspended?
Probation
¯ 30 April 2007 - The proseculion alleged Pads had violated
The first condition of Pads’ probation, that she attend an
her probation by breaching the conditions mentioned
alcohol education program, could also be attached to a proabove.6
bation order in Queensland and, if attached, must be fol¯ 4 May 2007 - A judge ordered Pads to serve 45 days in
lowed)~ Courts in Queensland have attached a condition to
prison for violating her probation.7
probation that offenders attend the ’Under the Limit’~ drink
¯ Late May 2007 - The Los Angeles County Sheriff’s
driving program ?~ It would be unnecessary for the Court to
Department halved Paris’ sentence to 23 days for good
affix a condition that Paris not drive without a valid licence~4
behaviour, before she went to prison?
because of the mandatory requirement of all Queensland
The rest, as they say, is history ... and can be left for
probation orders that offenders ’must not commit another
another day.
offence during the period of the order’ .~5 Driving without a
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should be given the maximum penalty of three months
valid licence is such an offence. This condition would have
imprisonment, nor would they support the imposition of the
the same effect as the third condition of Paris’ probation.2~
one and a haft months imprisonment (45 days) that she evenIt is unlikely that Paris would be subjected to three years
tually received. This is further reinforced by the requirement
probation in Queensland as this is the maximum period of
that the Court consider Paris’ guilty plea.4~ The Act stipulates
probation available)7 However, even if the rainimum period that the Court may reduce the sentence to take this into
of six months probation had been ordered,~ Paris would
account.41
have violated the conditions by not attending the drink driIt has been suggested in Queensland that ’[n]ormally the
ving program and by re-offending during the period of her
sentence will be reduced by 10 percent to 30 percent for such
order (only a month after it was made). As such, a
a plea’ ,~ depending on factors such as whether the plea was
Queensland Court would have a number of options. The
made at the earliest reasonable opportunity. It is conceded
breach of probation in itself is an offence attracting a maxithat the Courts retain discretion whether to make such a
mum penalty of 10 penalty units (a $750 fine)?9 For that
reduction and there are appropriate situations where no
offence imprisonment is not an option. Nevertheless, upon
reduction is afforded despite a guilty plea.~ However, this
being satisfied of the breach the Court may instead or addiseems only to be pertinent if the offence falls within the
tionally admonish mad discharge Paris - effectively warning
worst category which, as mentioned earlier, Paris’ does not.
her not to do it again and letting the probation continue
A reduction can be reflected in the sentence in various
unabated - and/or re-sentence her for the original drink driways.~ Particularly relevant here may be the option of a
~
ving offence. Further, Paris would be facing a new offence
community based order (such as probation or community
of disqualified driving, which carries a maximum penalty of
service) rather than time in gaol.
~
60 penalty units or 18 months imptisonment?

Re-sentencing

Imprisonment

Assuming that the Cmtrt decided to re-sentence Paris for
drink driving it must be remembered that the maximum
period of imprisonment that can be imposed is three months.
This maximum penalty must be considered3a and the common law principle of proportionality notes that this penalty
should be prescribed for cases falling within the worst category.33
To determine whether Paris’ case is such a case, the nature
and seriousness of the offence and Paris’ culpability need to
be considered?4At around 12.30 am on a Thursday Paris was
pulled over by police, who stated she was driving erratically25 Paris accepted that she may have been speeding a litfie on her way to get a burger as she had not eaten all day.36
She said that she had consumed one margarita that evening .37
As previously mentioned, the breath test indicated a reading
of 0.08%.
The exact nature of the erratic driving is not known, nnither is the risk that her driving posed to other drivers. For
example it is not known whether the road that she was
stopped on was generally a busy one or a back street,
whether there were other cars around that night and the distance Paris intended to drive. All of these matters would
impact on how serious the offence was deemed to be. The
time of night may imply the risk was reduced as generally
less traffic would be on the road. Also, Paris was only
charged with driving under the influence so her erratic driving could perhaps be assumed not to be significant as it did
not amount to an offence. If Paris’ contention that she only
had one margarita is credible, it may be considered that she
is less culpable than a person who had consumed a large
amount of alcohol and who could not plausibly assert that
they did not think they would be over the limit. Indeed, in
Queensland, for the category of offence that Paris committed (driving under the influence - over the general alcohol
limit, between 0.05% and 0.15%38) her reading is at the
lower end of the scale.
As previously discussed Paris had no criminal or traffic
history of any description. To the Court this would suggest
that she is - wait for it - of good character?~
The offence characteristics combined with Paris’ characteristics as an offender certainly do not suggest that she

The only reason remaiinng then for the possible imposition of imprisonment would be punishment for the offence
of disqualified driving. Arguably the most important purposes in sentencing this type of offence and the related
offence of drink driving are deterrence and protection of the
community. In the decision of Mclvor v Rourke,"S the District
Court Judge quoted the Magistrate who initially sentenced
Mr McIvor for offences of disqualified driving and drink driving as follows:
’Drink driving and disqualified driving, and the combination of the two are offences that are all too prevalent in the
community. They cause death, they cause destruction.
There is a need to tell you [the offender] and to tell other
members of the community that these offences are not to
be tolerated. Indeed, offences of this nature need a firm
determination from the court so that the community is
protected.’46
General deterrence (that is, making an example of the
offender as a warning to others in the community to deter
them from considering a similar path) as a sentencing purpose is frequently used in the way the Magistrate described
to connter prevalent offences~ and would be appropriately
applied here. However, Paris Hilton’s lawyers intimated that
she was selectively targeted for prosecution because of her
celebrity status.~ Perhaps it could also be argued that the
sentence was exemplary to drive home the point that no-one
is above the law. This would be an inappropriate consideration in Queensland. While some well-known Queenslanders
(such as Pauline Hanson and Di Fingleton) originally
received sentences that appeared harsh by comparison to
others, they can be distinguished from a person with
celebrity status such as Paris as they were alleged to have
abused their prominent positions of trust in public life.~
Specific deterrence (that is, deterring the offender before
the Court from re-offending) is also less important in Paris’
case. Although it may be accepted that ’the court should deal
decisively with drivers who continuously break the roles in
a serious way’5° it cannot be said that Paris has continuously
and seriously broken the rules. This was the first occasion of
Paris displaying contempt for a court order and one incident
does not imply that she is likely to do so again?~
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Finally, it must be noted that in Queensland (for non-violent offences that do not cause physical harm and are not
sexual offences against persons under 16) linprisonment is a
last resort and a sentence that would allow Paris to stay in the
community should be preferred.5~ Specifically for disqualified driving offences, Judge Robin has said ’it is unusual for
a first offender to be sentenced to irnprisonment’.53 And
Paris should be no exception.
Although this analysis may provide some comfort to Paris
on her next visit to the Gold Coast, perhaps in the future she
should stick to chauffeur-driven limousines to ensure that
the only ’big house’ she ends up in is one of wax!
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