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has expired or another exception applies). How are payments for on-line use
of those products characteriged? The ATO supports the view that no copy is
made when a temporary image is made on a computer screen. Viewing a
copyrighted work would not constitute use of copyright for tax purposes and
any payment would not be characterised as a royalty.

Downloading a product from the Internet means the customer has copied the
digital information. The ATO puts forward two arguments for their taxation
treatment. Although technically a copy is made when a customer downloads
information, the economic nature of the transaction is that of delivery of a
product. Another view is that payment is for the right to make a copy of the
original product. The customer uses the electronic signal to make the copy on
a physical medium, such as a computer disk. The first view would
characterise payment for the transaction as payment for a supply of goods
and the second as a royalty. The ATO does not state its view. However, it
does state that it regards any payment for the right to modify, adapt, or
incorporate digital information in another digital product as a royalty.

The ATO sees on-line services, where a customer pays to operate software on
a provider’s website, as a supply of services that would not give rise to a
royalty. As soon as the service manipulates the information and provides it
for download by the customer, it is likely to become a mixed contract, when
the payment must be apportioned between the different elements. If the minor
parts of the contract are ancillary and largely unimportant compared with the
principal purpose, the principal purpose will characterise the payment.TM

There are compliance and administration difficulties with characterisation
and apportionment, even where definitional issues are resolved. The ATO
wonders whether the principles underlying its approach to computer software
payments could be adapted to digital products.212 The basis for its approach is
that computer software transactions can involve the transfer of a number of
rights. Payments are classified as royalties where they are made "for the right
to do any of the acts comprised in the copyright (eg, modification, adaptation
or reproduction)".2~3 Where payments are "for rights in the tangible article, or
for rights to use the program",2~4 they are not royalties.

Using the "principal purpose" approach, TR 93/12 finds that payments would
be minimal for the royalty element of a licensing arrangement where an end-
user can use the program and make only sufficient copies to operate the

211 ATO 2nd Report, above n 2 at paras 5.4.43-5.4.44, applying para 11 of the
OECD Commentary on Art 12 of the OECD Model.
These are set out in Taxation Ruling TR 93/12 ("TR 93/12"), which can be
found at <http://law.ato.gov.au> (at 3 March 2000).213 ATO 2nd Report, above n 2 at para 4.4.49.

214 Ibid.
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program under the licence.2~s As with computer software, the ATO argues
that there should be a distinction drawn between rights to use copyrighted
information and rights to use a Copyright. The first is concerned with a right
to use the product and the payment should be characterised as a business
profit. The second is concerned with the right to use the copyright in the
product and should be characterised as a royalty.

The ATO acknowledges the difficulty in applying existing tax principles to
digital products, but points out how hard it is to get international agreement
on change. The ATO rightly sees international consensus on these issues as
particularly important. Characterisation of income will affect the vast
majority of taxpayers engaging in electronic commerce. It goes to the
substance of the trade. For many international trades, where the vendor does
not have a PE, the existence of a royalty withholding tax under most DTAs
alters the incidence of tax and introduces associated compliance and
administration difficulties. As with changes to the tax treatment of a PE,
changes to the application of the definition of royalty could alter the tax
balance between countries.

4.2 Chapter 6: Administration issues

In contrast to the discussion papers on jurisdictional issues, the papers on
administration consider possible approaches to resolve the issues raised by
electronic commerce. The papers concentrate on taxpayer identity and
jurisdictional location, obtaining reliable and verifiable information to
calculate taxes, and tax collection.2~6

4.2.1 Identification

Taxpayer identification is fundamental to the tax system. This discussion
paper focuses on identification in an electronic environment.117 In
introducing this section, the ATO focuses on the benefit that taxpayers will
gain from proper identification, so that they only pay the right amount of tax.
A greater imperative for the ATO is surely that it can identify taxpayers so

The paper notes that this follows the proposed revision to the OECD
Commentary on Art 12 of the OECD Model, available on the OECD website at
<http://www.oecd.org> (at 3 March 2000).

216 ATO 2nd Report, above n 2 at paras 6.1.1-6.4.26. See also, Ottawa Taxation
Framework conditions, above n 6 at 6 and CFA Progress Report on the
Technology and Professional Data Assessment TAGs, above n 41 at 5. OECD
SG/EC(99)5, above n 42, provides an excellent summary of international work
in these and related areas.

2~7 ATO 2nd Report, ibid at paras 6.2.1-6.2.30. See also, the 1999 UK Report,
above n 10 at paras 5.13-5.15.
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that tax can be collected? And indeed, it is the risks to revenue and not the
benefit to taxpayers that the ATO emphasises in the rest of the paper,z~8

The paper highlights the problem the ATO has in tracing ownership of a
website and notes that consumers face a similar problem in deciding whether
to place their trust and confidence in an electronic business. Businesses are
increasingly complying with consumer organisation codes of conduct and
identifying themselves on their websites.2~9 However, ATO audit activity has
shown that on approximately 15% of domain named websites, the entities
conducting the business did not identify themselves. On ISP operated
websites, the percentage was significantly higher.

The ATO proposes use of the Australian Business Number as an identifier for
all Australian business websites. It would make the identification the same
for both electronic and non-electronic businesses in accordance with the
neutrality principle. Alternatively, or in addition, the ATO suggests the use of
digital certificates backed by a trusted third party. These should build on
solutions and systems developed by the private sector and widely accepted by
the market. The ATO already issues digital certificates to prove identity when
dealing with the ATO, for example, when lodging tax returns on the Internet.
The paper favours comparable identification processes across jurisdictions
and suggests that revenue authorities be involved in their promotion. It
comments that this approach would minimise compliance costs and reduce
"the likelihood of tax/cost driven website migration".2~°

The ATO is already collecting information on businesses that trade on the
Internet. Questions are included in tax return forms and these will increase to
collect additional information in future years.~1 Where it wants to trace the
owner of a website, the ATO proposes to use IP numbers, although it
recognises that they are currently unreliable,z22 The ATO will cooperate with
other revenue authorities to develop a more reliable IP numbering system.

Website identification will be essential as electronic commerce matures.
Comparable identification regimes should reduce costs. However, tax havens
are likely to guard the right to secrecy of those operating from them, unless
there is a reason to suspect illegality. Identification alone will not prevent tax

2~8 Refer to the discussion on "Effectiveness and Fairness" in Section 2 above.
219 See the Australian Consumer and Competition Commission "Consumer

protection principles in electronic commerce" at:
<http://www.accc.gov.au/ecomm/accessl .htm> (at 3 March 2000).

220 ATO 2nd Report, above n 2 at para 6.2.26.
221 Ibid at 21: Administrative,Strategy A.4.
222 Each computer has an Internet Protocol ("IP") number that allows messages

(information packets) to be routed to it. The current IPv4 standard has limited IP
numbers available. A computer is often dynamically allocated a temporary
number by its ISP, perhaps for a session. Proxy servers and other mechanisms
can further mask an IP number. However, IP numbers can generally be traced,
at least to a jurisdiction. See ATO 2nd Report, ibid at 23 and 149.
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driven migration of websites. Websites that operate from a foreign
jurisdiction and do not wish to be traced will simply establish an entity in that
jurisdiction to satisfy international identification requirements. International
requirements are highly unlikely to require a website to be traced back
through separate legal entities to its ultimate beneficial owner. Identification
requirements will discourage, but certainly not eliminate, tax evasion.

4.2.2 Information

The ATO is concerned that the combination of electronic records,
unaccounted payment systems and Internet access to tax haven banking could
be a serious threat to revenue.223 The ATO will liaise with third party
participants in the tax reporting process to respond to these problems.TM For
example, with the Payment Systems Board and the Reserve Bank, it will
ensure that issuers of electronic money report amounts on issue. The ATO
will liaise with the Australian Banking Association on the level of risk from
the inappropriate use of inter-bank settlement accounts. It will consult with
the relevant parties to ensure that equivalent legislative and regulatory
arrangements apply to electronic money as they do to physical cash.

It is important to develop appropriate standards. The ATO should ensure that
the standards meet the needs of the tax system. They should also not be tax
driven, diverting them from their proper purpose.

The integrity of electronic records can be difficult to verify. The ATO
supports the inclusion of mechanisms in accounting systems that prevent
after-the-event manipulation.225 It also encourages businesses to take steps to
prevent unauthorised access to their records, and thereby maintain their
completeness and reliability.

The problem with encryption is where the ATO is denied access, whether
intentionally or not. Current penalties may be an inadequate deterrent. The
ATO implies support for a combination of a presumption that the records do

223 The discussion paper on information is found in the ATO 2nd Report, above n 2
at paras 6.3.1-6.3.49. See also the 1999 UK Report, above n l0 at paras 5.16-
5.23.

224 Administrative Strategy A.6, "electronic money", ATO 2nd Report, ibid at paras
A.6.1-A.6.9.
See further, "record integrity mechanisms", ibid at paras A.5.13-A.5.19. The
ATO "will seek cooperation from local suppliers to incorporate record integrity
checks into their products". See also, PricewaterhouseCoopers, "The
Technologies of Electronic Commerce: The Integrity of Electronic Transactions
and Digital Records for Tax Administration and Compliance" 7 September 1998
Tax Notes Int’l 731.
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not exist if the ATO is not given access226 and promotion of appropriate key
management systems and practices. The latter are currently expensive to
implement and the ATO favours government support for key management
products tailored for small business systems.

A presumption that records do not exist, even where a business denies access
to the ATO through inadvertent loss of its encryption key, is a heavy penalty.
The onus of proof is already firmly on the taxpayer.2z7 However, medium and
large businesses have found the onus a heavy one under the CFC rules, where
an Australian resident controller is required to provide information about a
CFC that it is deemed to control.228 Often, the deemed control does not
extend in reality to being able to obtain records of the kind demanded by the
ATO.

Many small businesses forced into using complex encryption techniques for
self-protection when trading on the Internet are likely to struggle with the
technology. As a safety net for those that make inadvertent errors leading to
the loss of access to records, the ATO should set out clear guidelines on how
it will exercise its discretion where inadvertent errors are made. The
guidelines should provide a fair way for a business to reconstruct its records
where they have been lost inadvertently. They should also provide for
remission of penalties. This could form part of the proposed new ATO
electronic record keeping ruling.229

In conjunction with fair treatment of businesses that make mistakes in
coming to grips with new technology, it is important that the government
sponsors the development of key management systems that are accessible to
small businesses. Small businesses will trade on the Internet. They are also
likely to take advantage of encryption. Just as the ATO has promoted and
even provided record keeping software for the GST,23° it is equally to its
benefit to take a similar approach to key management software. The
government might provide incentives, say in the form of increased
deductions or cash vouchers, to encourage businesses to use the software.

What happens where a business stores its encryption key overseas and does
not give the ATO access? An accepted cost of doing business in any country

Following recommendation 56 of the Canadian joint Government/Business
report on "Electronic Commerce and Canada’s Tax Administration" (April
1998) <http://www.rc.gc.ca/ecomrn/> (at 3 March 2000).

2z7 Sections 14ZZK and 14ZZO of the TAA 1953.
228 The ATO may increase this burden, with the introduction of specific

contemporaneous record-keeping requirements for transactions associated with
jurisdictions with low or preferential tax rates. See ATO 2nd Report, above n 2
at paras A.5.10-A.5.12.

229 Ibid at 25.
230 See the ATO Tax Reform website at <http://taxreform.ato.gov.au> (at 3 March

200O).
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is that the rules of that country apply to the way business is done. Private
transactions, such as contracts, can be made subject to the jurisdiction of a
different country. The tax laws, on the other hand, may be planned for, but
they cannot be evaded. If there is blatant refusal to comply with the tax law,
the ATO has a responsibility to other Australian taxpayers to pursue every
possible means to require compliance, while upholding due process and
protecting taxpayers’ rights.TM

Section 25 of the Acts Interpretation Act 1901 (Cth) deems documents,
records and writing to include any form of electronic record. The record
keeping and access provisions of the tax law therefore extend to electronic
records, which are generally admissible as evidence in court.232 The position
was reinforced by the Electronic Transactions Act 1999 (Cth) and Electronic
Transactions Regulations 2000 (Cth), which apply to make most electronic
documentation in dealings with the Commonwealth legally equivalent to
paper documentation.

Where the ATO is illegally denied access to information it intends to make
use of Exchange of Information provisions in DTAs and multilateral
treaties,z33 It should also make full use of its powers to reconstruct records
based on its own understanding of a taxpayer’s position.TM

There is a strong theme of international cooperation throughout the ATO 2nd
Report. It is most likely to become a reality, in the context of practical tax
administration, with the exchange of information between revenue
authorities. If they are to monitor the increasing numbers of taxpayers
engaged in international business transactions, revenue authorities must
cooperate. However, in doing so, they must preserve due process.

Revenue authorities have been limited in their use of agreements to exchange
information. They have faced a number of barriers. Political barriers include
a concern that regular information exchange will discourage foreign
investment. Legally, there are definitional issues, for example, information
exchange may be limited to taxes and there may not be a common definition
of what a tax is. The level of legal protection for information in one country
may be lower than in the other. There are many technical barriers. For

231 For an extensive discussion, see Bentley, above n 31 and n 47.
z32 Evidence Act 1995 (Cth).
233 For example, Australia may well now sign the OECD/Council of Europe

Multilateral Convention on Mutual Assistance in Tax Administration
("Convention on Mutual Assistance), available at:
<http://www.transdata.ro/drept/coe/127e.htm> (at 3 March 2000).

234 Sections 166 and 167 of the ITAA 1936.
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example, the translation of the information from one language or one tax
system to another may prove too difficult.235

OECD members are ironing out these problems. They are developing
standard procedures to determine exactly what information is being
exchanged and on what basis it is being compiled.236 For example, the US has
promoted exchanges with its treaty partners "through the development and
adoption of a uniform set of standards and specifications relating to record
layouts, interchange codes and the physical properties of the media".237
Nordic countries automatically exchange information that includes details of
passive income, wages, pensions and social security payments. Other
European countries are following suit.238 The EU is working on linkage
points within each Member State, with the linguistic capability to talk
directly on specific cases. There are plans to increase multi-state audits, joint
training schemes for tax administrators, and the systematic exchange of
information.239 This is made easier by the requirement for EU Member States
to maintain electronic databases for information exchange on VAT
matters,z4° It allows immediate confirmation of the validity of VAT
identification numbers. Information must be retained on the database for five
years.

DTA articles based on the information exchange Article 26 of the OECD
Model may be too narrow for this type of exchange. Article 26 does not
cover all types of taxes, as the non-discrimination Article 24 does.241

Amendment to the OECD Model would require international agreement.

A critical issue in information exchanges is to ensure the protection of
taxpayers. The Convention on Mutual Assistance applies the higher level of
protection given by two countries when they exchange information. For
example, Article 22 provides that the stricter secrecy laws in either of two
states exchanging information will apply to any information that is provided.

235

237

For a comprehensive discussion, see Bentley D, above n 31 at chapters 3 and 16
and Tanzi V, Taxation in an Integrating World (1995 The Brookings Institution)
ch 6.

236 In Administrative Strategy A.5, ATO 2nd Report, above n 2 at para A.5.7, the
ATO notes that it will pursue the development of secure links with other
revenue authorities.
Novack S, "The US Experience" in OECD, Taxation and investment flows
(1994 OECD) 171 at 174.
Offermanns R, "Netherlands: Exchange of Information" (1999) 39 European
Taxation 166. For a detailed discussion of the position in the EU, see Terra and
Wattel, above n 158 and Knobbout RR and Reith HE, "Memorandum on the
Legal Basis for the Exchange of Information on Indirect Taxation - 21 April
1998" (1998) 26 lntertax 244.

239 Discussions with officials from DG21 (October 1998).
2411Council Regulation 218/92/EEC.
241 Discussed in Miller C, "Alternatives to the OECD Model" in OECD, Taxation

and International Capital Flows (1990 OECD).
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This standard should apply to all information exchanges. There should be
enforceable procedures put in place to protect taxpayers.

For example, taxpayers should be informed before information about them is
exchanged, so that they can have a prior right of review.242 There should be
clear guidelines as to when exceptions to the right to exchange information
would apply. There should be avenues for redress and compensation, where
the information exchanged is misused and causes damage to a taxpayer.
Where the damage is caused by the revenue authority in the country where
the taxpayer is not resident, there may need to be procedures so that the
taxpayer’s own government represents the taxpayer. A major shortcoming of
the ATO 2nd Report, is that it does not address issues of taxpayer protection
in this context, despite its emphasis on privacy as a "Guiding Principle".

Compare the position under the 1977 EU Directive on Mutual Assistance.243
Authorities can use the information obtained for administration of taxes,
including prosecution, to counter tax fraud, and to determine appeals.
However, the information must be kept secret. Authorities must exploit all
domestic means for obtaining the information before requesting it from
another jurisdiction. A revenue authority need not provide the information: if
it is against its domestic law or administrative procedure; unless there are
similar levels of confidentiality in the requesting state; if the information
contains trade secrets; if the information could not be obtained under the
domestic law of the requesting party; or if the information would damage
public order. Some of these restrictions would have to adapt to automatic
electronic exchange of information, but they are the kinds of protection that
the ATO should be putting forward for discussion, whenever it talks of
increased information exchange.

Currently, third parties provide much of the information available to the ATO
and withhold a significant proportion of tax, for example, through the new
Pay-As-You-Go system. This is a major counter to evasion. The
disintermediation encouraged by electronic commerce challenges the
effective use of third parties in the tax administration process. So does the
development of unaccounted and offshore electronic payment systems. There

242

243

As is the case in Germany and the Netherlands. See Daiber C, "Protection of
Taxpayers’ Rights in Germany" in Bentley (ed), above n 31 at 180 and
Offermanns, above n 238.
Directive 77/799 EEC, OJ No 336 27/12/77, amended in 1979 and 1992 and see
Council Regulation 218/92/EEC. Although, a recent report from the
Commission to the Council and European Parliament Com (2000) 28 Final
(<http://europa.eu.int/en/comm/dg21/comrep/index.html> (at 3 March 2000)) is
scathing about the resources applied by EU Member States in exchanging tax
information. European information exchange is discussed in Offermanns, ibid.
See also, Docclo C, "Belgium: Exchange of Information" (1999) 39 European
Taxation 310.
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is a risk that the cash economy will become much larger in its electronic
form.

Electronic systems provide information, but the ATO has "to establish
mechanisms to ensure reliable access to this information in an efficient and
cost effective manner".244 It will therefore pursue the introduction of
requirements for some accountability in any payment system. The ATO
recognises that this will require international cooperation.245

The ATO admits that accountability in payment systems will remove a level
of anonymity. It distinguishes between business anonymity and consumer
anonymity. It maintains that businesses cannot be anonymous for tax systems
to work. However, the requirement for consumer information is usually
limited to determining the consumer’s jurisdiction for indirect tax purposes.
As with non-electronic tax collection, the ATO does need more information
to operate withholding and self-assessment systems, but these are usually not
concerned with pure consumption.

The ATO is right to limit its requirement for consumer information. It is
important to distinguish between normal consumer activity, in which
participation seems to imply acceptance of loss of privacy,246 and consumers
who specifically wish to maintain their privacy. The position of these
consumers should be protected. The ATO has to be far less aggressive than
the private sector, simply because the ATO can enforce its position.

4.2.3 Collection

The ATO has had to examine new mechanisms to collect tax efficiently and
effectively from electronic transa.ctions. The paper on collection raises the
spectre of disintermediation and the possible removal of third parties integral
to the current collection system.247 The ATO uses it to justify the use of new
collection methods, particularly for cross border transactions.

244 ATO 2nd Report, above n 2 at para 6.3.43.
245 Discussed further in Bentley D, "A Model for Electronic Tax Collection" in

(1999) 1 Tax Planning International E-Commerce 15 and Bentley D and Quirk
P, "A proposal for Electronic Transactions Tax Collection (ETI’C) in the
context of tax-driven reform of banking laws" (1999) 10 Journal of Banking
and Finance Law and Practice 125.

246 The Australian Financial Review, above n 92. However, see OECD, Progress
Report on the OECD Action Plan for Electronic Commerce (SG/EC(99)4 1999
OECD) at 7, which describes the OECD approach to protection of privacy and
personal data. The Report was prepared for the Paris Forum and is available on
<http://www.oecd.org//dsti/sti/itleclactlParis_ec/pdf/progrep_e.pdf> (at 3 March
2000).

247 This part analyses the A TO 2nd Report, above n 2 at paras 6.4.1-6.4.26.
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A customer’s jurisdiction often governs the rules for the application,
collection and remittance of both indirect and direct taxes. The ATO suggests
that it could trace a customer’s jurisdiction using IP numbers and credit card
details in the short term. In the longer term, it could use information on
digital certificates embodied on smart cards.

In looking at tax collection, the ATO favours business as the primary
collection point, but allowing for the sharing, flow through or transfer of tax
revenue or customer information between governments. It sees this as
beneficial as it keeps the advantages of the traditional tax collection system,
without introducing completely new mechanisms. Until there is international
agreement on how this would work, the ATO foresees that governments may
require businesses to "register in all jurisdictions in which they have
customers and account for and pay tax on transactions made to those
jurisdictions".248 This already applies, for example, in the EU where
telecommunications providers doing business in the EU must register and
account for VAT, although they do not have a base within the EU. Multiple
registration places a significant burden on businesses, which is why the EU
allows one registration for the whole EU, rather than requiring registration in
each Member State.249

The ATO recognises that electronic payment system providers could
withhold taxes. However, it suggests that: all significant electronic payment
system providers would have to agree; there would need to be sufficient data
to levy the tax; there should be reliable means to avoid double or non-
taxation; and there should be harmonisation of product classification and tax
rates. The paper says that the system could be self-assessed provided there
was an acceptable level of compliance verification, it protected consumers’
privacy and it did not create significant additional compliance and
administration costs.

Implementing any of these proposals would require international cooperation.
The ATO supports the development of an article in the OECD Model to
provide for one state to assist another to collect direct taxes. However,
because of the extent of bilateral treaties and the need to renegotiate them all,
it prefers a multilateral approach, which would also cover indirect taxes.

The ATO should be more aggressive in obtaining multilateral agreement on
an appropriate tax collection mechanism.25° It could then cut down on the

248
249
250

Ibid at para 6.4.14.
The Sixth Directive. See 1999 UK Report, above n l0 at para 6.35.
The ATO 2nd Report mentions that there are proposals, but does not explore
them to determine their usefulness based on its own criteria. My ..own experience
is that both the ATO and the OECD have been-.very reticent in providing
specific comment on the proposals in circulation (eg, above n 245). Proposals
such as that of Dittmar F and Selling H J, "How to control Internet transactions?
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record-keeping and other information requirements that it intends to place on
businesses to keep track of their transactions. It could also ensure that
appropriate measures are built into the collection mechanisms to protect
privacy. An automated system of collection is much simpler to manage. That
is why withholding taxes are so popular and successful. They need to be
extended to the international level. There is little point talking about
international cooperation if the ATO is simply going to pursue existing
unilateral and bilateral measures.

4.3 Chapter 7: Indirect tax issues

As the Goods and Services Tax ("GST") operates from 1 July 2000, this
chapter is short and contains little detail. It focuses on the international
discussion, mainly through the OECD. The first part of the chapter considers
the challenges to the Wholesale Sales Tax System ("WST"). Many issues
also apply to the GST.

The ATO will monitor the insubstantial value provisions that allow the
WST/GST-free import of low value consignments. Otherwise, the ATO will
focus on the challenge to the GST posed generally by supplies from offshore
to Australian consumers. The paper offers no solutions. It simply reiterates
the issues the OECD has identified as important in Ottawa Taxation
Framework Conditions.zSl

It notes that the GST legislation taxes consumption in Australia, ie in the
place of consumption. The legislation does not treat digitised products as
goods. The ATO 2nd Report also notes that Australia uses the reverse charge
mechanism where supplies of services or intangibles are imported and the
importer is not entitled to full input tax credits on the supply.252 The effect is
to tax imports that will not be subject to GST further down the supply chain.
The reverse charge does not apply to imports by those not registered for GST.
Doubtless, the ATO will try to monitor imports of services and intangibles by
individuals to gauge the revenue loss. The ATO wisely limited the use of the
reverse charge mechanism in the legislation. Even for ordinary business
transactions, it is cumbersome to administer and resource intensive to
monitor and verify.

251

252

- A contribution from the point of view of German Tax Inspectors" (1998) 26
Intertax 88 are simply footnoted without discussion.
Above n 6 at 7 and see CFA Progress Report on the Consumption Tax TAG,
above n 41 at 6.
ATO 2nd Report, above n 2 at para 7.3.11.
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Presumably a discussion of the issues that face Australia in applying GST to
electronic commerce would have delayed the issue of the ATO 2nd Report. I
will not attempt an analysis here.253

The 1999 UK Report identifies two main strands of work on consumption
taxes by the OECD: "a clear definition for place of consumption, and
effective tax collection mechanisms that do not impose undue burdens on
business’.254 It notes that there is emerging agreement that the place of
consumption for private consumers should be defined as their usual place of
residence, but for digitised products simple and effective ways need to be
found to self-assess and collect VAT.25s The UK supports a long-term
solution that uses an automated tax charging and collection mechanism.256
When the ATO does analyse GST and electronic commerce, it is likely to
face similar issues to the UK, summarised as follows:257

Re-examination of the existing basic place of taxation rule for
services may be needed;
Consumption defined as where the business customer is
established or the private customer is resident, ensuring that the
rules do not provide opportunity for tax avoidance;
The continued use of the reverse charge mechanism for business
to business sales;
The overseas supplier registering and accounting for the VAT
due on sales to private customers in the UK;
Adopting rules that distinguish between services that take place
with the participants in the same location and those where they
are in remote locations; and
Encouraging business to develop automated solutions to
collection and accounting for tax.

5 CONCLUSION

The ATO 2nd Report is like the curate’s egg: good in parts. It is notable more
for what it has left out and the issues it has raised but not pursued than for
what it contains. I have tried to add to the discussion with relevant points

253

254

255

256

257

Discussion on other systems is informative. See Harley G, "VAT and the Digital
Economy: How can VAT Evolve to Meet the Challenge of E-Commerce?"
(1999) 1 Tax Planning International e-commerce 11; Kogels HA, "VAT @ E-
Commerce" (1999) 8 EC Tax Review 117; Terra BJM, "The determination of
the person liable for payment of VAT: a proposal for a directive amending the
6th Directive" (1999) 8 EC Tax Review 42; and Lejeune et al, above n 188, (Pt I)
at 1.
Above n 10 at para 6.6.
Ibid at paras 6.23-6.25.
Ibid at para 6.27. See further Bentley, above n 245.
1999 UK Report, ibid at para 6.35.
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from recent literature. I have also tried to highlight issues that the ATO needs
to consider as it implements its Action Plan.

If the ATO wants its guiding principles to be taken seriously, it needs to use
them in its analysis of each proposal. It is not sufficient to pay lip service to
the principles in the introduction to every paper without exploring their
implications in the substance and detail. There are significant issues raised in
the ATO 2nd Report for taxpayers’ rights, both administrative and legislative.
They need broad discussion. This is vitally important for taxpayers in the
areas of identification, information and collection.

The ATO is widely recognised as an international leader in providing
taxpayer services over the Internet. It should exploit its position in the
international arena, not simply to guide developments at the international
level, but also to help finance its operations by selling its products and
expertise to other countries. The defence industry provides an example. The
ATO should also consider using its products and expertise within the
Australian aid program.

The ATO 2nd Report supports the work of the OECD and does not pre-empt
the conclusions of the TAGs. However, in the discussion of the taxation of
business profits under DTAs, in particular, there is frustration over the failure
of the OECD to take a broader view of the tax rules. The ATO should take a
lead in generating a wider debate. It would not detract from its involvement
in the international working groups to act as a catalyst for such a discussion.
The danger in a consensual approach is that the outcome generally follows a
failure to agree, pleases no one and achieves little.

The fundamental problem with a comprehensive report of this nature is that it
is too broad to explore the detail. Any analysis of the whole report is also
therefore restricted to making general comments. The ATO is to be
commended for its decision to issue future reports focusing on single issues
rather than "comprehensive" periodic overviews.
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