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The ADR Bulletin
ADR developments abroad

Yet another way to get
parties to the table
Deb Zutter

the NM for motor vehicle

Courts and legislatures have developed
a variety of methods to encourage parties
in a co urt a cti on t o pa rti cip ate in
mediation. Some of these methods are
persuasive , o the rs are mandatory. In
1998, the Britis h Columbia Atto rney
General introduced the Notice to Mediate
(NM).

disputes has been used

What is the Notice to Mediate?

‘Since its introduction,

over 2000 times. All

10 per cent of the actions

The NM is a process by which one party
to a civil action may force all other parties
in the action to mediate the matters in
dispute. Here the term ‘party’ includes the
insurer.

settling between service

History of the NM

issues were settled in
72 per cent of these
actions, with a further

of the NM and before
the mediation.’
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The c once pt of the NM w as f ir st
proposed at a meeting of the Alternative
Dispute Resolution Section of the Canadian
Ba r A sso ci ati on in V ic tori a, Bri tish
Columbia. The Director of the Dispute
Resolution Office of the Attorney General
was in attendance at the meeting for the
purpose of consulting with members of the
section.
The first NM came into force on 14 April
1998 pursuant to a Regulation that was
enacted under the authority of s 44(1) of
the Insurance (Motor Vehicle) Act . All motor
vehicle actions commenced in the Supreme
Court of British Columbia after 1 January
1996 may use the NM.
Motor vehicle actions were a logical
place to introduce the concept. Motor
vehicles registered in British Columbia must
insure with the Insurance Corporation of
British Columbia (ICBC). ICBC has been
participating in the voluntary mediation of
personal injury motor vehicle disputes since
19 85. Ab out 8 4 pe r cen t of the s e
mediations settle.
There was, however, a relatively low use
of the purely voluntary mediation model.
The Attorney General and courts were

concerned that while actions were settling,
far too many were settling late in the
di sp ute, oft e n ‘o n th e s tep s of th e
courthouse’. The Dispute Resolution Office
searched for a form of mandatory referral
to mediation that would be acceptable in
British Columbia.
S in ce its int rod ucti on , t he NM fo r
motor vehicle disputes has been used over
2000 times. All issues were settled in
72 per cent of these actions, with a further
10 per cent of the actions settling between
s er v ic e of t he NM a nd b ef ore t he
mediation.
L eak y
c ondo m ini u ms
p rov ide d
the i mp e tu s for t he se co nd ite ra tio n
of the NM. The 1998 recommendations
of t he Ba rre tt C ommi ss ion repor t
recognised that the litigation system was
not ser vi ng t he hom eow n er we ll;
delays and expense were unacceptable
t o b ot h pl ai nt if fs an d d efe nd ant s. It
proposed that an ADR mechanism be
availabl e for resi den ti al con st ructi on
disputes.
Following consultation with stakeholders,
t he No ti ce to Me dia t e (R e si den tial
Construction) Regulation came into force in
May 1999. This Notice was authorised by
s 29 of the Homeowner Protection Act. It
may be used in any Supreme Court action
in volv in g r e si d en ti al con st ru cti on,
re gar dl ess o f w hen t he a ct ion was
commenced.
Mos t r ecent ly, the Law and E quit y
A c t wa s am end e d i n A ug ust 20 0 0
to permit a NM Regulation to apply to
al l c i vi l di sput es , exc lu din g f ami l y
dis putes, commenced in the Supreme
Court of British Columbia. The Dispute
Re so l uti on Of fi ce has d ev elop e d a
pro po sed regulation a nd i s curren tl y
co ns u lt in g w ith s tak e hold er s b ef or e
determining the actual wording of the
Regulation.
➣
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How does the NM work?

➣

A party to an action may serve a NM
on all other parties. In the case of a motor
vehicle NM, this may be done at any time
af ter th e close of pleadin gs ( aft er th e
statement of claim and statement of defence
have been filed) and no later than 77 days
before the date of trial. The residential
construction NM may be served at any time
after the action has been commenced (by
s erv in g a st ate men t of c la i m on t he
defendant(s)) and no later than 180 days
before the date of trial.
T h e ab ove dif feren ces b et ween t he
systems are informed by the distinct contexts
of the disputes. The concern in motor vehicle
actions is that the mediation not occur until
the full extent of a plaintiff’s injury is known,
while residential construction disputes tend to
be complex, involving many parties.
In each NM regulation, specific timelines
are set forth within which the parties must
agree on the selection of a mediator and must
attend the mediation. Where the parties are
unable to agree on the mediator, a mediator
may be appointed by a roster organisation.
The only roster organisation currently existing
is the British Columbia Mediator Roster
Society. An elaborate process is in place for
the appointment of a mediator.
Motor vehicle personal injury mediations
t yp ical ly i nv olve abo ut on e h our of
preparation and last for three to four hours.
Where all parties in Residential Construction
disputes agree, the mediator may hold a
‘pr e- medi a ti on con fe ren c e’ . Th e pre mediation conference is an organisational
meeting at which disclosure of documents,
th e ex cha nge o f ex pert repor t s a nd
scheduling are discussed. There is little
information available about the duration of
pre-mediation conferences or the length of
the residential construction mediations.
Mediations held pursuant to a NM are
private and settlement is voluntary. The
mediator has no decision-making authority.
There is no requirement to negotiate in good
faith and no mediation model is specified.
Lawyers are required to complete and
deliver to each participant and to the
mediator a statement of facts and issues at
least seven days before the mediation
s e ss ion . P art ie s m us t c omp le te a f ee
declaration, setting forth the fees for the

me dia tion and the a gre em en t of t he
participants as to how the mediator fees will
be apportioned.
The Co urt may adjo urn a mediation
commenced by way of NM and it may
exempt a party from participation. Should a
party refuse to attend a mediation, any party
may file a declaration of default with the
Court, whereupon the Court can exercise its
discretion among a number of powers,
including: stayi ng th e action un til the
mediation occurs and making an order of
costs against the defaulting party. The Court
will grant an exemption from the NM where
a mediation has already been held.
The mediator
The British Columbia Mediator Roster
Society was formed in response to the need
to establish a designated roster organisation
from which mediators could be appointed
under the NM.
Mediators apply for membership on the
roster. They must have a minimum of training
and experience and their application must
be supported by letters of reference from
(former) mediation clients or other persons
who c an com me nt o n th e m ed iat or’ s
collaborative demeanour. There is an annual
fee as well as an annual requirement of
continuing mediation education. As there is
n o l eg is la tive im muni ty p rovi ded t o
mediators, mediators are required to have
their own professional indemnity insurance.
While many roster mediators are lawyers,
some have other professional backgrounds
such as insurance adjustors and architects.
At the conclusion of the mediation, the
mediator must complete a certificate of
completed mediation, indicating whether: all
issues were resolved; some issues were
resolved; the process will not be productive
and the parties have been advised; or the
mediation session is completed and there is
no agreement to continue.
Use of the roster is not limited to NM
disputes. As the roster is easily accessible on
the world wide web and membership on the
roster sign if ies a lev el of expe rtise , a
practice has arisen whereby lawyers select
mediators for a wide variety of disputes from
the roster. More information about the
mediator roster is available at <www.
mediator-roster.bc.ca>.
➣
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Conclusion

➣ Although there has not been the
anticipated large increase in mediations
since the introduction of the NM, the
concept enjoys wide acceptance in British
Columbia.
Anecdotal comments suggest that rather
than serve a NM a party’s lawyer will
advise the other parties of an intention to
serve a NM, whereupon the parties often
a g ree to p ar t ic i pa te i n a vol un ta ry
mediation. Most mediators listed on the
roster have not experienced an increased
demand for their services. It appears that
mediation referrals continue to be made to
a relatively small group of mediators.
The practice of holding pre-mediation
conferences focusing on organisational
matters has grown out of its application in

residential construction disputes and other
multi-party, complex commercial disputes.
Wider use of pre-mediation conferences is
anticipated. The draft Regulation for the
Notice to Mediate under the Law and
Equity Act provides for a pre-mediation
conference to be held at the discretion of
the mediator.
It is likely that the process for the NM will
continue to evolve over time, particularly as
ne w applications are found. More
information about the NM is available at
<www.ag.gov.bc.ca/dro>. ●
Deb Zutter is a Canadian barrister and
solicitor and past president of the National
Canadian Bar Association, Alternative
Dispute Resolution section. She can be
contacted at <dzutter@bond.edu.au>.
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