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The ADR Bulletin
ADR in the courts

NSW Supreme Court makes
mediation mandatory
Tom Altobelli
The Supreme Court Act 1970 ( N S W )
has recently been amended in ways which,
in effect, empower the Court to compel
proceedings to be mediated or neutrally
evaluated.
The re le v an t k ey pro vi si on i n t he
legislation is s 110K which provides, inter
alia, that in appropriate circumstances the
Court may order proceedings, or parts
thereof, to mediation or neutral evaluation,
with or without the consent of the parties to
those proceedings. The parties are able to
choose their own mediator or evaluator, but
the Court may appoint one if the parties are
unable to agree in this regard. Section
110L places a duty on each party to
participate in good faith in the mediation or
n eut ra l e v alua t ion . Th e c osts of t he
processes are payable by the parties.
The amendments to the Supreme Court
Act were reported to have the support of the
Attorney General, the Chief Justice of the
Supreme Court and the Law Society of
NSW. The support of the Law Society of
NSW is not surprising, given the Society’s
endorsement in principle of mandatory early
dispute resolution processes contained in its
recently released Report of the Early Dispute
Resolution Taskforce. For some years the
Supreme Court Act contained provisions
which facilitated voluntary mediation and
neu tr al ev alu at io n bu t, on a necd ot al
evidence at least, the take-up rate was very
small.
The new development raises a number of
interesting issues. Firstly, it sets a precedent
and sends out a powerful message to the
NSW community at large, including the
legal pro fession, about the increasing
importance and utilisation of alternative
dispute resolution processes. When the
most influential court in NSW, with the
support of the Attorney General and the
Law Society of NSW, signals its willingness
to become even more active in pursuing

alternatives to litigation, other courts and
tribunals will need to take note. It must be
remembered that the same legislation which
i mplemented voluntary mediation an d
neutral evaluation in the Supreme Court did
precisely the same for the District Court,
Local Court and Compensation Courts of
NSW. The move by the Supreme Court
must surely create pressure on the other
courts to follow. This development is also
consis tent with similar moves in oth er
Australian States.
Secondly, the development may provide
a much needed stimulus to the demand for
mediation and neutral evaluation services in
N S W. T h e S u pre m e C our t a lre a dy
maintains a list of mediators and neutral
evaluators, and those practitioners will
probably have high hopes for more work in
this area if the Court actually exercises its
powers.
Thirdly, it will be important and interesting
to see what mechanisms are put in place to
a s ce rt ai n the sui ta bili ty of c ase s f or
mediation or neutral evaluation, and how
the decision is made to refer a case to
either process. Most ADR professionals
regard the screening or intake process to be
as important as the dispute resolution
process itself. Cases may be unsuitable for
mediation or neutral evaluation for several
reasons. In personal disputes, there may be
a serious inequality in bargaining power
between the parties, or there may have
been violence or abuse or the risk thereof.
The physical, emotional or psychological
state of one of the parties may indicate an
inability to participate in the process. In all
disputes, one of the parties may be acting
in bad faith, or have engaged in nondisclosure, or want to use the process
me re ly to gai n d el ay o r s ome oth er
advantage.
Ca s es may be u ns ui tab le fo r bo th
mediation and neutral evaluation if there is

the need to clarify or establish a point of
law, or create a precedent. In very general
terms, neutral evaluation may be more
suitable in those cases where the dispute is
about liability or quantification of damage,
whereas mediation may be more suitable
when the dispute is about relationships,
val ue s or int ere s ts. The s e a re
generalisations, but the important issue is to
recognise the need to consider, on a case
by case basis, whether a case is suitable
before referring it to a particular process.
The fourth issue which this development
raises involves the whole debate about
whether a consensual process such as
med iat io n (a n d, t o a l ess e r ex t en t,
ne utra l ev al uat io n) ca n be mad e
mandatory. The NSW Government has
a ga in s ho wn it s w il li ng ness to m ak e
participation in mediation mandato ry,
consistent with the Retail Leases Act 1994
(NSW) and the Farm Debt Mediation Act
1994 (NSW).
There are many competing arguments for
and against making mandatory processes
such as mediation which would otherwise
be regarded as a voluntary, consensual
process. It could be argued that mandatory
mediation is, in fact, a contradiction in
terms. However, it must be understood that
the only compulsion is to attend mediation
and not necessarily to settle, though it is
noteworthy just how effective mandatory
me d ia ti on sc he mes are i n ac hiev in g
settlements. With the passage of time
reliable information is becoming available
a s to t he A us tral i an exp er ienc e wit h
mandatory mediation. The settlement rates
for a selection of mandatory mediation
schemes are set out below.
Mediation under Farm Debt
Mediation Act (NSW)
Mediation under Retail
Leases Act (NSW)
NSW Legal Aid Commission
Case Conferencing
Queensland Legal Aid
Conferencing Scheme

89 per cent
73.87 per cent
70 per cent
69.75 per cent

By way of further contrast, a
selection of settlement rates for
voluntary mediation schemes ➣
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➣ are set out below:
NSW Department of Fair
Trading Mediation Service
Law Society of NSW
Mediation Program
Family Court of Australia
Mediation Service
Queensland Settlement
Week

85.05 per cent
70 per cent
70 per cent
80.05 per cent

These figures give much food for thought.
The comparatively early experiments in
Australia utilising mandatory mediation
suggests a settlement rate of between 69.75
per cent and 89 per cent, or an average of
7 9.375 per cen t. There is, perh aps
surprisingly, little significant differentiation
between success rates in voluntary mediation
schemes and mandatory schemes. The other
interesting factor which is present in this
sample is that in all but the Family Court of
Australia Mediat io n Service and th e
Department of Fair Trading Mediation
Service there is a very high incidence of
lawyer representation at the mediation (that
is, the disputants are accompanied by a
lawyer who often part icipat es in the
mediation process).
There would be legitimate arguments
against mandatory mediation if all cases
were referred without adequate screening,
or if there were not enough qualified and
experienced mediators, but both of these
issues will be addressed in the Supreme
C ourt’s proposal. There are als o th e
philosophical arguments against mandatory
mediation based on the fact that settlement
is not always desirable or in society’s

interests, but again these arguments are
me t b y t he res pons e t ha t m anda tory
mediation does not force parties to settle; it
merely forces them to attend.
Another related ideological argument is
that mandatory mediation fundamentally
challenges the rule of law in that litigants
are no longer individuals who have rights,
b ut be c ome m er e c omp one nt s of a
problem to be solved. Again this argument
is met with the response that litigants are
entitled to litigate, to assert their rights, and
t o pr oceed to a ful l hea rin g,
n otwi th st and in g ha v in g t o att en d
mediation. The writer is aware of no
p ropos a l t o p en a lis e pa rti e s who
p art ic ipat e i n m e di ati on o r ne utra l
evaluation but fail to reach settlement, other
than existing costs related penalties which
deter, in the public interest, obstructionist
and aggressive behaviour in litigation.
Even the s 110L requirement to act in good
faith will not compel parties to settle,
alt hou gh t his p rov ision wil l cert ainly
stimulate the debate about what is ‘good
faith’ participation in dispute resolution
processes.
The proposal to introduce mandatory
mediation and evaluation in the Supreme
Court of NSW offers the prospect of better
utilisation of the Court’s resources, earlier
se ttle me nt s, and costs s avin gs to the
litigants. The litigating public in NSW, the
l eg al p ro fe ssio n a nd NS W A DR
p rofe ss io na ls s houl d w elc ome th is
development enthusiastically. ●
Tom Altobelli LLM (Syd) SJD (UTS) is
Associate Professor, Faculty of Law,
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