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Introduction
From the beginnings of trade, commerce
and intercourse among nations, there has
always been a need for effective means of
resolving international disputes. The courts
within individual countries have done their
best to meet this need, but have been
hampered by the limits to their extraterritorial reach and the logistical difficulties
faced by parties trying to conduct litigation
from a distance. While courts such as the
Admiralty jurisdiction in England have
successfully attracted specialist business,
the absence of any system of internationally
mandated tribunals has meant that the void
has been largely filled by arbitration.
The choice between these alternative
methods of dispute resolution will vary
depending on the particular needs of
litigants. Court based litigation tends to
off er g re at e r ce rta int y and p er h ap s
reliability, given the independence of
judges. Arbitration, on the other hand,
offers privacy, informality and an appealfree outcome.
Whichever of these choices is made, it is
a matter of common experience that the
parties to international litigation are rarely
happy with the dispute resolution process.
Whether a dispute is resolved by a court or
by arbitration, the litigation is generally
considered to be costly, cumbersome and
time consuming.
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Accordingly, the world of international
tra de an d co m me rc e wo ul d g reat ly
welcome any new system which could offer
a swift, simple and (most importantly) fair
method of litigating disputes.
In t he pas t, on e o f th e g reat est
impediments to the efficient resolution of
international disputes (whether by a court or
by arbitration) has been the need to travel.
It has almost always been necessary for
s om e or all of the tr ibu na l, cou ns el,
wi tne sse s or par ti es to trave l to o ne
particular geographical location in order
for the proceeding to take place. This has
inevitably involved time, inconvenience and
expense to all concerned.
However, with the advent of modern
technologies such as the internet and
videoconferencing, there is no longer any
need for travel or for proceedings to occur
i n on e pl ace. It is n ow p os si b le fo r
proceedings to be conducted in a virtual
courtroom, with the tribunal, coun sel,
wi tnesses an d part ie s eac h being in
separate physical locations.
These modern tools now allow courts to
offer a much better service to international
litigants than they have in the past. As
Australian courts are well equipped with
the necessary technology and infrastructure,
they are particularly well placed to take up
this challenge. This article suggests the
means by which this might occur, with ➣
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➣ particular reference to the issues from a
Western Australian perspective.
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Available technology
and infrastructure
There is now widespread use of video link
technology by courts throughout Australia.
The High Court took the lead approximately
15 years ago when it commenced hearing
applications for special leave to appeal by
video link from outlying States.
In Western Australia, all levels of the court
system have had video link facilities for some
years. In criminal matters, accused persons in
custody regularly appear in court (and are
sometimes sentenced) without leaving the
prison. Secure telephone communications
between the prison and the bar table enable
such accused to instruct counsel during the
course of the hearing. Sometimes this procedure
avoids the need for either the prisoner or the
court to travel thousands of kilometres.
It is also now an everyday experience for
the evidence of witnesses to be adduced live
in court by remote video link or, alternatively,
by prerecorded video. This occurs most
frequently with expert witnesses and with
complainants in criminal cases involving
allegations of a sexual nature. In one recent
multi-party trial in Perth, evidence was taken
from the towns of Geraldton and Kalgoorlie,
as well as from Warnambool in Victoria.
Twenty two of the witnesses, as well as one
of the counsel, were heard from Victoria.
It has been generally found that the use of
video evidence does not detract from the trial
process, or affect the ability of the court to
judge the credibility of the witness. In fact,
the picture quality and camera angle often
enhance the opportunity for the judge or jury
to observe th e faci al exp res si ons and
demeanour of a witness.
As well as video link facilities, there has
been a considerable upgrading of computer
systems in Western Australian courts. This
has culminated in the construction of four
‘intelligent’ courtrooms which are fitted with
the latest digital technology. Judges, counsel
and other participants can bring their own
laptop computers into the courtroom and be
connecte d to a specialised lo cal area
network and server, which holds all of the
material needed for trial. Documents to be
exhibited are lodged prior to trial and

sc ann ed in to a d ata ba se , a lo ng wi t h
p hot og ra ph s o f a ny n on-d o c u m e n t a r y
exh ibi ts . As ea ch e lect roni c exh ibi t is
admitted into evidence it is automatically
assigned an exhibit number and added to
the exhibit list for that case.
During the course of a trial in an intelligent
courtroom, a touch screen on the associate’s
desk controls all audio-visual facilities.
However, when necessary, master control
can be easily passed to counsel or to the
judge, and any information from a laptop
co mputer can be projected onto large
screens which are visible to all. This enables
all participants in t he tri al ( as well as
members of the public at the back of the
court) to simultaneously view the materials
displayed. Exhibits on the screens can also
be enlarged and examined in greater detail
than would be apparent to the naked eye.
A digital recording system has replaced
the traditional analogue cassette tapes, and
dedicated microphones automatically record
the name of a participant in a trial as he or
she speaks. At regular intervals the digital
recordings are electronically transmitted to an
external transcription service, and then
immediately transferred to each party’s
laptop in the courtroom.
At the present time documents required to
be filed in Western Australian courts still need
to be lodged in paper form. However by
2001 a further computer upgrade currently
under way will allow litigants to file documents
and pay fees electronically. It is also proposed
to provide electronic ‘kiosks’ for members of
the public and in person litigants.
These technological advances have been
supplemented by major reforms to the rules
of practice and procedure. There has also
been a much greater emphasis on, and a
hi gh er le vel o f res our ce s d evot ed t o,
mediation. Consequently court hearings in
Western Australia are now conducted much
more swiftly and cost effectively.
International co-mediation
with Singapore
Since 1997 the District Court of Western
Australia has had a ‘strategic relationship’
with the Singapore Subordinate Courts. This
relationship is analogous to the sister city
arrangements that exist bet ween many
municipalities around the world, and has ➣
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➣ involved mutual visits, video conferences
and exchanges of information.
During 1999 this relationship gained
added substance when Singapore initiated
a program called ‘Court Disputes Resolution
Int e rna tiona l’ , oth erwi se kn own a s
‘co-mediation’.
‘Co-mediation’ has involved a judge in
Western Australia participating by video
link, with a judge in Singapore, in the
‘mediation’ of disputes subject to litigation in
that other court. The cases are confined to
those involving issues of fact and involve the
two mediation judges providing an early
neutral evaluation of the strengths and
weaknesses of each party’s case.
The usual procedure is for parties and their
representatives to attend before the host
judge in Singapore. All of the participants
are visible (either at once or alternately) on
screen to the Western Australian judge, who
in turn is visible on a screen in Singapore.
Each party th en o utlines its case and
indicates the basis on which it would be
prepared to settle. Following these opening
submissions the parties leave the Singapore
courtro om and the two judges caucus
privately in order to reach a common view
of the case. The parties are then called back
into the courtroom (either individually or
toge ther) an d the factual is sues a nd
settlement options are further explored.
There had been six such ‘co-mediations’
by the end of 1999 and all of them resulted
in settlement. The types of matters dealt with
ranged from building disputes to alleged
b re ache s of co ntract s fo r t he sal e o f
apartments in Indonesia. The conduct of
proceedings was greatly facilitated by the
fact that Singapore and Perth are in the
same time zone. As the participation of the
District Court has not to date imposed any
great demand upon resources, the services
of the Western Australian judge have been
made available free of charge as a gesture
of international goodwill.
Potential international
role beyond mediation
The Singapore co -mediation project
provides a practical demonstration of the
ease with which international proceedings
can be conducted in a virtual courtroom
with the participants being situated in

separate geographical locations. Provided
that there are adequate video link facilities
and everyone is connected to the same
database, it does not matter where the
judge, counsel, witnesses or exhibits are
situated, because all evidence, documents
and other materials are made available to
the participants simultaneously.
Accordingly, and subject to the very
important questions of sovereignty and
j u ris dict io n, ther e is n o r ea son wh y
international trial hearings could not be
conducted in this way.
Under th e common law sys tem as it
operates in Australia, the jurisdiction of a
court to deal with an extraterritorial matter
typically comes about following a two stage
process. There is firstly an application to
serve notice of a writ out of the jurisdiction,
which will only be granted if the plaintiff
establishes that the matter falls into one of a
number of categories as specified in the rules
and the court exercises its discretion to grant
leave. Secondly, if leave is granted and
not ic e of t he writ is s er ve d, then th e
defendant will frequently apply for a stay of
proceedings on the ground that they have
been commenced in an inappropriate forum.
The court can decline to exercise jurisdiction
at either of these two stages.
Obviously, leave to serve notice of a writ
out of the jurisdiction can only be granted if
there is at least one of a number of specified
factors present which in some way connects
the matter to the jurisdiction. However, even
if this hurdle is overcome the defendant will
be granted a stay if the court considers itself
a ‘clearly inappropriate forum’. In such
circumstances the proceedings will be
stayed in accordance with the general
principle that it would be oppressive,
vexatious or an abuse of process for them to
continue (Voth v Manildra Flour Mills Pty Ltd
(1990) 17 CLR 538).
In Voth’s case the majority of the High
Court made clear (at 554) that the mere fact
that the balance of convenience favours
another jurisdiction or that some other
j urisdiction would pro vi de a more
appropriate forum does not justify the grant of
a stay. However, the availability of relief in a
foreign forum will always be a relevant factor
in deciding whether or not the local forum is
a clearly inappropriate one.
➣

‘The Singapore
co-mediation project
provides a practical
demonstration of the ease
with which international
proceedings can
be conducted in a virtual
courtroom with the participants
being situated in separate
geographical locations.’
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‘If by means of these
modern technologies the
court considering an
application for a stay
can greatly reduce the

➣ Other factors that will be taken into
account include the availability of witnesses
and the extent to which inconvenience or
expense will be incurred in having the
matter determined in the local forum (Voth at
56 5 an d S pil li ada M ar itim e Cor p v
Cansulex Ltd [1987] AC 460, 477-8).
I t i s i n th is are a of the co urt’ s
consideration that the local availability of
video link and electronic communications is
likely to have its greatest impact. If by
means of these modern technologies the
court considering an application for a stay
can greatly reduce the inconvenience and
expense to the parties, then it is much less
l ike l y to co nsi d er i ts e lf a ‘ cl ea rl y
inappropriate forum’. The fact that the court
might also have an efficient mediation
system and expedited trial procedures
would assist it in coming to this view.
Proposal for the international
marketing of court services

inconvenience and
expense to the parties,
then it is much less likely to
consider itself a “clearly
inappropriate forum”.’
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A t t he pre se nt time it i s c ommon
c om merc ial pra cti ce f or internati on al
agreements to include provision for the
resolution of disputes by arbitration. The
effectiveness of international arbitration as a
d is pute resolu ti on pr oc es s has bee n
e nha nced b y th e a dopt io n by many
countries (including Australia) of the United
Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(1958) and the UNICITRAL Model Law on
International Commercial Arbitration (1985).
Nevertheless, the process of arbitration
does not always offer a timely and cost
effective remedy, and it is respectfully
suggested that some Australian courts are
currently in the position to offer a much
better service to international litigants.
By way of example, the expedited list of
the Supreme Court of Western Australia
probably represents world’s best practice
for the timely and efficient resolution of
c omm e rcia l dis put e s. Mat ter s in t he
expedited list which go to trial are typically
de ter mi ned wi th in t hr ee mo nt hs o f
commencement and sometimes within as
short a period as three weeks. Subject to
the availability of video link facilities and
electronic co mmunication, there i s n o
reason why these performance standards
could not be replicated in the trials of most

international disputes.
These are also performance standards
which have potential to attract the custom of
parties framing dispute resolution clauses in
contracts who desire the most timely, cost
effective and reliable of remedies. All other
things being equal, many litigants would
also prefer that a judge, rather than one or
more arbitrators, determines their disputes.
Accordingly, if one looks at the availability
of such court services from a commercial
p oint o f vie w, t he y a re v ery much a
marketable commodity. This is particularly so
when regard is had to the reputation of the
Australian court system for independence,
impartiality and integrity. It follows that,
subject to the questions of jurisdiction and
sovereignty, there is considerable potential
for Australia to ‘export’ its court services to
parties li kel y to be i nv olve d i n f uture
international disputes (and particularly to
parties transacting business in the same time
zones as Australia).
T h e me ans b y wh ich t hi s cou ld be
achieved would be to positively promote
particular Australian courts as offering a
suitable service for the speedy and cost
effective mediation and/or resolution of
contractual disputes. The parties to such
contracts could be encouraged to include a
standard clause referring such disputes to a
particular Australian court, in much the same
way as international contracts now contain
arbitration clauses.
Questions of jurisdiction
and sovereignty
In the e ve nt o f an a cti on b ein g
commenced in an Australian court pursuant
to a contractual provision which refers
disputes to that court, the existence of that
term of the agreement can ground leave for
service out of the jurisdiction. Presumably
the defendant in such circumstances would
usually be amenable to the jurisdiction of
the court, but in the event of an application
for a stay, the availability of video link and
electronic facilities, as well as expedited
proceedings, would tend to weigh against
any finding that the court is a ‘clearly
inappropriate forum’. Accordingly, there
would be reason to expect the court to
exercise jurisdiction in the matter.
T he exe rc ise of ju ris dic ti on wi ll ➣
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➣ nevertheless be a prima facie breach of
the sovereignty of the country in which
notice of the writ is served, and there will
also be th e poten ti al f or difficulty i n
obtaining the co-operation of overseas
witnesses during trial. It is not unknown for
the governments of foreign countries to
regard any attempt to gather evidence
from within their territory as a breach of
sovereignty unless it is done with the
approval of the relevant authorities.
It is for this reason that Australia has
bilateral treaties with approximately 30
countries relating to service and evidence
(the provisions of which are reflected in the
R u les of C our t re l ati ng to ov er sea s
witnesses). The most recent treaty adopted
was with the Republic of Korea, and it is
hoped that this will become a precedent
for a network of bilateral arrangements
with other Asian countries.
The Korean treaty is significant because
for the first time the courts in each country
must co-operate in the taking of evidence
by video link. There is also provision for the
electronic transmission of documents. It is
obviously to be hoped that there will be
many more such treaties in the future.
Some implications of the proposal
The notion that the Australian judicial
system should be promoted and marketed
overseas is contrary to traditional views as
to the role of the courts in our society.
Particular objections which spring to mind
are that the courts would be compromising
their independence by becoming involved
in a business, and that the provision of
services internationally would deplete the
resources available to local litigants.
As to the first of these objections, it is

obviously inappropriate for a court to be in
any way involved in the promotion or
marketing of its own services. This is a role
that would necessarily have to be taken on
by the executive arm of government, and in
Western Australia would most probably be
administered by a unit of the Ministry of
Justice. In the end, it would largely be a
decision for government whether or not to
emb ark upon the cours e propos ed,
although of course it would be the right of
the courts affected to be properly consulted.
The second objection is a very real one
in the political sense, because there are
al re ad y pr o blem s i n me et in g t he
reasonable expectations of the Australian
public for access to justice. Any proposal
to export court services overseas will only
be viable if it can be seen to bring positive
benefits to the public. In this regard the
likely benefits to the legal profession and to
the lo cal e co nomy a re probably no t
enough.
Accordingly, the proposed scheme would
need to produce a significant financial
benefit to the government administering it.
The fees charged to international litigants
would need to cover all costs attributable to
the service provided (including imputed rent
on court infrastructure and salaries and
wages of judges and staff) as well as a
reasonable return within the limit of what the
market is willing to pay. It follows that the
quantum of the net likely financial return
would det ermine whe th er or not t he
proposal is viable.
It would also be the responsibility of
gov e rnm en t t o en su re th at suf fi cie nt
additional resources are made available
for international litigation as will enable the
quality of service to local litigants to be ➣

‘Any proposal to export
court services overseas will
only be viable if it can be
seen to bring positive
benefits to the public. In
this regard the likely
benefits to the legal
profession and to the
local economy are
probably not enough.’
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‘Any court providing an
international dispute
resolution service will
operate in a competitive
global environment in
which the systems
delivering the most
efficient, cost effective
and fairest outcomes
will hold sway. This
imperative to keep up
with world’s best practice
would have a flow-on
effect locally …’

➣ maintained. Furthermore, it is to be
hoped that the net financial gain from
international dispute resolution would be
used in a manner that directly benefits local
litigants (such as by increasing the level of
court resources generally, by funding legal
aid or by reducing fees).
There are ot her potential long term
benef its for local lit igant s. Any co urt
providing an international dispute resolution
service will operate in a competitive global
environment in which the systems delivering
the most efficient, cost effective and fairest
outcomes will hold sway. This imperative to
keep up with world’s best practice would
have a f low -on ef fect l oca ll y , a n d
accordingly the Australian public could
re as on abl y e xp ect ev er i ncr ea sing
efficiency and quality from their justice
system.
Marketing of court services
within Australia
The ability of a court to provide an
immediate service to litigants, when viewed
in a commercial way, is also a marketable
commodity within Australia. During 1999
at least one Australian court had a listing
delay of approximately four years for
parties awaiting trial. At the same time
another court of equivalent jurisdiction
elsewhere in Australia was in the position
to immediately list and hear any trial.
In these circumstances it would seem
se ns ibl e f or th e v ar i ous Stat e s a nd

Territories to reach agreement and make
mutual legislative provision allowing for the
transfer of actions and/or trials to other
equivalent jurisdictions. If necessary, the
parties opting to take this course could
exercise rights of appeal back in their
‘home’ jurisdiction.
Obviously any jurisdictions taking on a
transferred workload would need to be
properly resourced to ensure that local
litigants are not neglected. However a
higher level of fees on such transferred
business would provide the funds for these
additional resources.
Th e be ne fits o f su ch a s c heme fo r
li t ig an ts a r e ob v io u s. P ar ti es who
otherwise would have to wait a long time
for trial could have their cases swiftly
heard by video link without having to
le ave th ei r ho me St at e o r en ga g e
a lte r na t iv e c oun se l. I t c an a l so b e
anticipated that a court losing business in
this way would not be pleased to do so
and would have an added incentive to
improve the state of its lists. This in a sense
would result in some competition among
the courts of Australia, which in the long
run would assist the process of greater
efficiency and reform. ●
Judge Peter Blaxell is a Justice of the
Supreme Court of Western Australia and
can be contacted at Judges’ Chambers,
10th Level Central Law Courts, 30 St
George’s Terrace, Perth WA 6000.
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