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1 >'fair'i ie majority shareholders had no legitimate grievance ag=’=st
1 iinority 1olders.
'd Stat. tion
Aswehave seenneither McLellandJ nor MeagherJAfc = ° icover
the expropriation of shares of the minority by ma as. A
ive suggestion has been submitted that the test shc rmess'.
ver, before pursuing this suggestion it is inStfecw .. oo wo...€r the

d States position on such expropriations.
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attention in this way : first, the fac
in the Gambotto case and, secondly
constitutes 'fairness' in Weinberger.

parents.

The two fundamental issues on which this decision tumed were, first,
the duty of loyalty by the directors of both UOP and Signal and, secondly, the
concept of faimess. In regard (o the first issue the court held :
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Thus individuals who act in a dual capacity as directors of both corporations,
one of whom is parent and the other subsidiary, owe the same duty of good
managemen!t o both corporations, and in the absence of an independent
negolialing structure, or the direclors' total abstention from any participation
in the matter, this duty is to be exercised in light of what is best for both
companies.81

This is not as oncrous a test as that in Scottish Wholesale Ltd v
Meyer32 where Denning LJ held that directors have to have a mind free from
loyalty to anyone other than the company when making decisions in relation to
the company. However, it is considerably stronger than Australian decisionsin
this area such as that of Jacobs J in Re Broadcasting 2GB Pty Ltd83 where he
held that the fact nominee directors were likely Lo act in the interests of the
holding company 'withoul any close personal analysis of the issues' was not of
itself sufficient to show a lack of bona fides, nor would it amount Lo oppression
of any sharcholder.

The issue of divided loyalties of directors was simply ignored both at
first instance and on appeal in the Gambotto case. This may be understandable
at first instance especially as the judgment of McLelland J simply reflected
earlier decisions. However, the failure of any of the appeal judges to examine
this issue is surprising. Whether they considered the issue of no relevance84 or
whether they simply accepted or felt constrained by the view put by Jacobs J
in the Re Broadcasting 2 GB case is unclear. Certainly the overall appeal
decision in Gambotto is in line with this case. However, when not only
overturning a case on appeal but also in effect creating 'new law' an appellate
court should clearly address such a fundamental issue.

In relation to the second issue addressed in Weinberger, that of
'fairness’, it was held in that case that :

The concept of faimess has two basic aspects: fair dealing and fair
price....However, the test for faimess is not a bifurcated one as between fair
dealing and price. All aspects of the issue must be examined as a whole since
the question is one of entire faimess.83

In fact the court in Weinberger did examine each of these aspects in
considerable detail. In relation o the first aspect, fair dealing, it discussed
questions such as how and when the transaction was initiated and negotated,
and how the approvals of the directors and stock holders was obtained. Also,
in relation to fair price, considerable analysis of factors such as assets, market
value, earnings and future prospects of the company ook place. This case is
also notable for recognising that the current trading value of shares is not the

81 Ioid st p 710-11.

32 [1958] 3 All ER 66.

83 [1964-1965] NSWR 1648,

84 On the other hand, the issue may not even have been raised by counsel and the judges did not feel
compelied o pursue it.

85 Weinberger v UOP, Inc 457 A 2d 701 (DelSupr 1983) at 711.
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only relevant factor when assessing a shareholder's equity interest in a
corporation.

However, in Gambotto some of these issues were alluded to but never
really examined. For example, in relation to the issue of fair price, other than
merely noting that there was never any allegation that the compensation
provisions were inadequate,86 Meagher JA merely glossed over the issue.
There was ceriainly no analysis of whether there were factors other than the
current market price which should be considered in relation to what would
constitute a fair price. Instead, more emphasis was given to the fact that the
ability of the majority to buy out the minority was going to be financially
advantageous to the company. In other words the whole issue of what was 'fair’
was never properly addressed and certainly not to the same extent and with the
same rigour as in Weinberger. The question here is not so much the decision
which was arrived at but rather the almost complete lack of examination of the
issues involved. In fact if examined in light of the matters focussed on in
Weinberger the decision may even have been the same. However, it is hard to
assess this in the absence of sufficientanalysis and information contained in the
Jjudgments.

The combination in the United States context of the fiduciary duties
of majority shareholders towards the minority, and the duty of directors whoact
in adual capacity as directors of two corporations L0 owe the same duty to both
corporations, together with the duty of fair dealing and fair price give some sort
of reasoned analysis to the issue of the expropriation of shares. However, there
is no such analysis in Gambotto and this is even more surprising when viewed
in light of its both overturning of the judgment at first instance and its impact
for the future, Viewed at face value it appears that Gambotto stands for the
notion that as long as the shares are paid for at or above current market value
then it is always possible for the majority to expropriate the shares of the
majority.

Appropriate Test

Having concluded that there is no test enunciated by the Court of Appeal in the
Gambotto case beyond a vague requirement that the price paid for the shares
is at or above current market price, it is submitted thal it is important Lo see
whether a more fundamental test could be articulated.

The test proposed in this paper already is one of 'faimess’. However,
this is often viewed as a very loose concept and presumably the judges in the
Court of Appeal in the Gambotto case could well argue that their decision was
'fair'. Similarly, no doubt the judgment of McLelland I at first instance could
be viewed as fair. So what is 'fair’ in the context of the expropriation of the
shares of minority shareholders? The answer for the Court of Appeal seems in
theend tocome down simply to monetary compensation. If minority shareholders

86  WCP Limited v Gambotio & Anor (1993) 11 ACLC 457, 460.
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are offered 'sufficient' money then that is 'fair’. This paper has already discussed
the difficulty of determining what is a fair price and pointed out that it may well
be more than simply an offer that is at or above current market values.87
Obviously for McLelland J it was not enough that the minority shareholders
were offered considerably more than the current market value for their shares,
and His Honour does not appear 1o dispule that this was a fair price. The
question then arises of why such an offer is not enough to be considered 'fair’
to the minority shareholders. McLelland J seems to be saying there is something
more to being 'fair’ than merely being offered a 'fair price'. Perhaps for His
Honour, the question of a fair price only appears to arise if a transaction is
voluntary, If the shareholder is being forced to sell the transaction is unfair,
irrespective of price.

To return to the issues raised in Weinberger, McLelland J seems 10
require some version of “fair dealing”. This raises the question of what is
‘unfair' about the dealings in the Gambotto case. His Honour does state that the
amendment of the articles is oppressive®8 but gives no analysis of what it is
about the facts in this case that lead him to that conclusion. Perhaps, as Meagher
JA suggests, 8 any change lo the articles which allows the majority shareholders
to compulsorily acquire the shares of the minority, even if for market or
considerably higher value, is for McLelland J an oppression on the minority.
Perhaps, as already stated, for McLelland J the issue is one of 'fair dealing’.
However, it appears to be even more than this. McLelland J seems to believe
that shares have an intrinsic value beyond mere monetary value. For His
Honour they are not just items of investment, but also appear Lo have value in
the context of membership of the corporation. Therefore, they are items of
property which have some inherent worth, and so, cannot be legitimately
expropriated in the absence of specific legislative powers o0 do so. This is to
treat shares similarly to real property.

Certainly, if attention is focused on free enterprise western style
democracies such as ours, where private property of various lypes can be
compulsorily acquired, then, leaving shares aside for the moment, such
compulsory acquisitionsare rare. In fact, in the absence of contractual provisions
stating otherwise, such acquisitions seem o be limited to cases where specific
legislation or local government by-laws are passed for this purpose. However,
such compulsorily acquisition is always by government or public authorities
and for a purported public purpose. Even in the case of land there are examples
where individualshave held out againstcompulsory acquisition and governments
have been loath to interfere.%C In other words if shares can be compulsorily
acquired by other than government or public authorities and not for some public
or community purpose they are some lesser form of 'property’ than land.

87  Ewven whal conslitutes the cument market value is froquently a mauter for some dispute. However, in
the case of listed public companies where sppeal can be made Lo the current price on the stock
exchange this may appear 1o be less of a problem than in the case of proprictary companics.

88  Gambotto & Anor v WCP Lid (1992) 10 ACLC 1046, 1049,

89  WCP Lid v Gambotte & Aror (1993) 11 ACLC 457, 459,

90 For an example sec Spender, P, 'Compulsory Acquisition of Minority Sharcholdings’, above n 67 at
p 0.
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However, Meagher JA may not be correctin hisanalysis of McLelland
J's view. Another explanation of McLelland J's decision is that, in the absence
of any wrong-doing or debt owed by the minority, the majority simply cannot
compulsorily acquire the shares of the minorily. The analysis of the previous
English cases outlined above al paragraph 3.2 supports this explanation.
However, even if this is the correct analysis of McLelland I's view it still
accords with an extremely strong belief in the inherent rights of minority
shareholders and is not dissimilar from the first explanation.

Thirdly, it might be thought that McLelland J appealed implicitly to
the 'clean hands' doctrine as it appears from His Honour's judgment that there
was no evidence to suggest that the dissenling minority in this case were 'green-
mailers' and simply holding out for more money. However, there does not
appear to be any reason o believe that the majority shareholders acted other
than with ‘clean hands', unless the self-interested®! and expedient behaviour of
the majority can be equated with an absence of clean hands. However, Lhis
would be to apply an overly stringent view of this principle.

Turning to the Court of Appeal, both the approach and the result were
different. As noted at paragraph 3.2 above whilst Meagher JA dismissed the
‘bona fide for the benefit of the company as a whole' doctrine he followed the
decisions in Allen v Gold Reefs of West Africa? and Sidebottom v Kershaw,
Leese & C0.93 In both cases the court appealed Lo this doctrine as the basis for
their decisions. Furthermore, as also previously noted Meagher JA's decision
is consistent with the acceptance of this doctrine. However, if some notion of
‘the benefit of the company' was not the basis for Meagher JA's decision, nor
arguably was it the protection of dissenting minority shareholders, then
presumably what he considered most 'fair' was the position of the majority
shareholders. Therefore, it can be inferred that for Mcagher JA, shares are not
items of property having an intrinsic value beyond that calculated in purely
monelary terms. It appears that if the majority are prepared to pay enough
money for them (market value or above) then compulsory acquisition of the
shares of the minority is 'fair'. The issue of fairness, excepl in extreme
circumstances, is no more than the issue of 'fair price’, and the issue of 'fair
dealing' in Weinberger is ignored, or al the very least glossed over.

Appeal to Section 180(3)(c)

As stated earlier three arguments were put to McLelland J as to why article 20A
should not be permitied. However, having found in favour of the minority
shareholders on the question of whether the new article 20A amounted to a
fraud by the majority on the minority, McLelland J did not find it necessary to
consider the argument that this article was in breach of section 180(3)(c). By
contrast, Meagher JA briefly alluded to section 180(3)(c) and its relationship

91 It has already been noted that it 1s not improper for sharcholders to vole in their own interests. See,
for example, Peters’ American Delicacy Co Lid v Heath & Others (1939) 61 CLR 457.

92 [1900] 1 Ch 656.

93 [1920] 1 Ch 154,
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to article 20A but in a very cryptic statement dismissed the claim that the
compulsory acquisition of the shares of the minority sharcholders constituted
a breach of this section. This section states:

A member of a company, unless either before or afler the alteration is made
the member agrees in wriling to be bound by it, is not bound by an alteration
of the constitution made after thedate on which the member became amember
so far as the alteration :

()
(b)

(©) increases, or imposes, restrictions on the right to transfer the shares
held by the member at the date of the alteration.

Meagher JA simply staled :

The legal effect of Article 20A is not to impose any restrictions on the rights
of minority shareholders to transfer shares in the appellant. They may do so
freely until they receive a nolice under Article 20A, Even then the shares
remain transferable without restriction,?4

It is submitted that this can only be seen as an extremely perfunctory
dismissal of an important argument by the minority shareholders. It is a very
narrow and curious interpretation of the phrase ‘restrictions on the right to
transfer shares' to hold that a compulsory acquisition does not amount to such
a restriction. Meagher JA appeals 1o the distinction between the article itself
and a notice issued under it. Perhaps this part of the argument can be sustained,
if one were to separale the act of passing the article at a general meeting from
the act of actually implementing the provisions of the article. This would be
analogousto achange to the Australian Constitution being made atareferendum
enabling the Federal Parliament to pass legislation in a particular area and then
the Federal Parliament choosing not to pass any such legislation. However, an
interpretation of this nature could sustain only part of the argument put by
Meagher JA. In the final sentence Meagher JA goes on to claim that even after
the issuing of such a notice 'the shares remain transferable without restriction.’
It is submitted it is a curious interpretation of the section to hold that there is no
restriction on transfer after notice under article 20A is issued. Such an
interpretation is so narrow and overly pedantic as to be nothing less than
bizarre. Moreover, it is obvious this article would not have been put to the
general meelting if there had been no intention of implementing it by the stated
date.

However, if section 180(3)(c) were interpreted in a less strained way
and the words given there natural meaning then the result might be that any
change to articles allowing for compulsory acquisition would be disallowed.
This would not accord with what appears to be the intellectual basis for the
decision of the Court of Appeal.

94  WCP Lid v Gambolto & Anor (1993) 11 ACLC 457, 461.
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Conclusion

To summarise, the analysis of this case by the judges both at first instance and
on appeal showed that the 'bona fide for the benefit of the company as a whole'
doctrine is inadequate in the context of the rights of minority shareholders.
However, their analysis was cursory and deficient. Secondly, the analysis of
whether the majority sharcholders should be able o compulsorily acquire
shares of the minority in the absence of any wrongdoing or evidence of 'green-
mailing' was disappointingly superficial and failed 1o indicate any principles or
guidelines for the future. In particular, Meagher JA's appeal 1o cases decided
on the basis of the 'bona fide for the benefit of the company as a whole' doctrine
was surprisingly slip-shod. Thirdly, Meagher JA'sanalysis of section 180(3)(c)
of the Corporations Law was narrow and contrived, even if necessary for him
to come to the conclusion he reached. Finally, the issue of what is 'fair’ in cases
such as Gambotto appears to come down in the end to the intuitions of the
individual judge.

Perhaps the discussion has become oo analylical and the theory has
overwhelmed practical realities. Maybe it can be argued that the Court of
Appeal's decision is the only practical one. Even if this were accepled, the
community not only deserves but requires a thorough analysis of the issues
raised by this problem. The Court of Appeal certainly did not provide the
business and legal communily with this analysis.

Editor's note: On appeal (o the High Court Gambotio’s appeal was allowed.
The High Court's decision was delivered after the date of this article (see:
Gambotto & Anor v WCP Limited, a judgment delivered on 8§ March 1995)
but a short note on the High Court's decision will be included by the writer
of this article in the December 1995 issue of the Bond Law Review.
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