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Mediation: Past and Promise

International trends in
dispute resolution —
a US perspective
Sharon Press
This is an edited transcript of the key note
address by Sharon Press, Director, Dispute
Resolution Centre, Tallahassie, Florida
(DRC) and President of the International
Soc iet y o f Pr ofe ssi onal s i n D is p ute
Resolution (SPIDR) given at the 5th National
Con fe ren ce on Me d ia t io n give n a t
Brisbane on Thursday 18 May 2000.
My conference talk (and this article) will
focus on some broad themes — trends and
expectations based on my vantage point
both as President of SPIDR and as director
of an ADR program for the State court
system of Florida . If you are from the land
‘down under’, my perspective could be
thought of as ‘up over’ — in some ways a
bird’s eye view of the field of ADR, but in
particular, mediation.
We have the great fortune of living in
some very interesting and exciting times.
Some of us have been involved in ADR
type or mediation specific activities for
nearly two decades or more, while others
are more recent converts to the movement
— but none of us can disagree that there
have never been more opportunities and
challenges to our chosen field than ever
before. In the last issue of the Bulletin,
Professor Boulle recounted the Australian
mediation story and advised us ‘to mind the
gaps’ (see 2000 3(1) ADR 3). I ask that
you keep his themes in mind as you read
my article.
I will begin by identifying six trends

which I have observed in the field of
mediation, then discuss some implications
of these trends and give some personal
thoughts.
The six trends are:
(1) institutionalisation;
(2) regulation or codification;
(3) legalisation;
(4) innovation;
(5) internationalisation; and
(6) co-ordination.
Institutionalisation
I’ll begin with what I consider to be the
largest trend of recent years. It speaks to
the success of the field in that we have
achieved a great deal of institutionalisation.
When I use the term institutionalisation, I
mea n not only an o rgani s ed use of
mediation but also a familiarity by the
general public with the term and use by the
general public of mediation as its own
institution.
In the United States, as in Australia,
organised mediation programs have their
roots in community based centres. The
initial cases were minor quasi-criminal
disputes of the ‘neighborhood type’. The
n ot io n of pa rty a nd co mmu nity
empowerment were key components and
goals of these programs, as was the hope
that resolution of these disputes would be at
an e ar ly st ag e in t he pro c ess, th u s
alleviating continuing problems which
could feste r an d grow into major ➣
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➣ disputes (rather than the minor ones they
were initially).
The early successes with these programs
led to greater institutionalisation — among
court systems (both State and federal),
businesses, universities and agencies, to
name a few. For example, I have had the
privilege of running the Florida State court
mediation (and arbitration) program for
ne ar ly 12 ye ar s. I be lie ve th at th e
experience in Florida is a microcosm of a
trend which is happening in many different
v en ues . F or exa mp le , wi th in Flo rida ,
mediation is used within the State courts
(overseen by the DRC), the public policy
arena (overseen by the Conflict Resolution
Co ns orti um ), sch ool s ( th rou gh pee r
mediators), federal courts and businesses (in
internal systems).
There are some very cogent reasons why
mediation has become more institutionalised.
For one, the process works. People like
mediation. The parties, be they individuals,
corp or ati on s, in suran ce c om panies or
whoever, like it because they are given a
vo ic e an d an o p po rtu nity to ac tively
participate in the process, or because their
situation can be kept private, or because they
won’t spend as much resolving it. But these
advantages only apply after the parties know
about mediation. Many parties would not
know about mediation but for the strides we
have made in institutionalisation, which gives
individuals the opportunity to experience what
t hey may n ot h av e t hou ght to as k f or
themselves.
Lawyers like mediation because it is a low
risk way for them to explore settlement; but
again, there is a stigma which often attaches
to suggesting a negotiation strategy. This too
can be overcome by institutionalisation:
creation of a norm in resolving disputes, or
mandating use of mediation.
Judges like mediation because cases
disappear from their dockets earlier than they
used to and do not reappear as appeals.
A s m ed i ato rs, we ha v e s ou ght
institutionalisation in order to help spread the
word and make it easier for people to learn
of mediation and, more importantly, to use it.
Regulation or codification
In order for ADR to be used appropriately
a nd e ff ec t iv el y, t her e i s a ne ed fo r
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parameters, definitions, codes of conduct
and so on to be adopted. Thus we see the
ne xt ma jor tr end — th a t of i ncre a se d
regulation surrounding mediation.
A fe w qui ck e xam ple s. In Flori da, I
administer a State court program which, if
not the ‘best’, is certainly one of the ‘most’. I
say that because of the vast infrastructure
which has been created to support this
program. Specifically, there is currently a
governing statute, court rules of procedure, a
certification scheme for mediators, a code of
co nd uct fo r me di at or s, a g rie vanc e
procedure for complaints against those
certi fied mediators, mediation training
program standards and a grievance body
f or complaints agai nst t hem, and now
continuing mediator education requirements.
All of that has developed within the last 12
years — starting with institutionalisation via
State legislation.
Another example: over the past two years
an interlocking committee of the American
Bar Association (ABA) and the National
Conference of Commissioners on Uniform
State Laws (NCCUSL) has been working to
develop a uniform mediation Act. These
drafters are trying to create a single Act
which would cover all types of mediation (in
a l l t ype s o f for a) i n o r de r to pr o vid e
predictability for disputants and uniformity in
application. A primary focus has been the
area of confidentiality. In their research, the
reporters for this Act turned up over 2500
statutes in the United States alone which
contain legal rules affecting mediation! On
confidentiality alone, there are over 250
different State statutes.
These existing statutory provisions vary not
only from State to State within the US but
also within any given State. As mediators’
practices spread across subject matter and
boundaries, it is increasingly more common
that a mediat or needs to be aware of
numerous different provisions so that he or
she can appropriately explain clearly to the
parties the legal constraints of mediation (for
example as it relates to the confidentiality of
the session and the enforceability of the
agreement). With mediations conducted over
the internet where everyone is in a different
place, it may not even be clear as to which
laws and rules apply. So the decision was
made to try to develop a uniform Act — ➣
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➣ one which could be adopted by all
States and provide not only uniformity, but
also predictability.
P e rso nal ly , I find th is tr end ve ry
p e rple xi ng . W hi le I u nde rs tand and
appreciate why there has been increased
attention given to development of rules,
procedures and uniformity, I worry about the
impact on what we in the field have loved
— this flexible process called mediation. I
believe that each addition to mediation in
Florida was a necessary step to add, and I
have struggled to preserve flexibility and
program differences while still maintaining
the integrity of the courts. The courts need to
guarantee some uniformity of service and
provide some assistance to the parties
w ho m t he c our t o r de rs ( or r efe rs) t o
mediation. In fact, I would argue that if one
sets up an institution — particularly if there is
some mandating of use of the system —
then certain obligations and responsibilities
attach. And thus the need for and obligation
to create rules, procedures and protections
for the public.
Personally, I worry about the creation of a
‘uniform’ Act to govern all different types of
mediation. Over time, I have become
increasingly convinced that there is less and
less that is uniform about this process. Even
in a place like Florida, which has a lot of
r eg u latio n, we h av e re cog ni sed the
differences even within the single domain of
th e c our t s, w her e we ha v e di ffe re nt
procedural rules, training and qualifications
for county court, family, dependency and
circuit mediators.
Legalisation
Another aspect of the trend towards
increased regulation is the tendency or trend
to think of mediation in more legalistic
terms, which I would call the third major
trend in mediation. The following are just a
few examples.
1. There is an increased amount of case
law developing around mediation. This is in
and of itself an interesting phenomenon,
because some of the initial support for
mediation grew out of a dissatisfaction with
traditional court processes and a desire to
avoid the courts. Now it is spawning its
own case law.
2 . T here is a t ren d t owar ds taki ng

medi atio n i n an ev aluat iv e di rec tion.
Personally, I have difficulty with the term
‘evaluative mediation’ since by its very
nature and definition, mediation is not an
evaluative process. Some would say this
trend is linked to the advent of lawyers
becoming more involved in the process of
mediation and in fact becoming mediators,
but in many ways the reason for the trend is
less important than the fact that it exists.
3. My final example of this legalistic trend
is in the area of ‘unauthorised practice of
law’ or UPL. While there have only been
very few cases so far in the US, it does
appear to be on the increase. For the most
part, the UPL cases have arisen against
family mediators, specifically in the area of
writing agreements.
Interestingly, both SPIDR and the ABA
Section on Dispute Resolution have each
seen fit to organise committees to look into
this issue. I will return to this trend in my
conclusion.

‘At the same time we have
seen the developments/
trends towards institutionalisation, regulation, and
legalisation, we have
also seen increased
experimentation
or innovation in
different areas … ’

Innovation
At t he same time we hav e s een the
developments/trends towards institutionalisation, regulation and legalisation, we
have also seen increased experimentation
or innovation in different areas — the
paradoxical trend I mentioned earlier. One
reason is that there has been increased
awareness that the traditional criminal
justice system is not working. The idea of
building more prisons as a way to handle
the problem just isn’t effective, and there is
now increased attention being paid to
theories of restorative justice and mediation
activities in the criminal area — ideas and
concepts which I understand that Australia is
not only very familiar with but with which
this country has a great deal of experience.
T he m ore re c en t m ov e i n org a nise d
mediation had been in the civil area in
which most of the institutionalisation took
place.
But even more significantly, I believe that
the expansion in different areas can be
traced to the fact that mediation, by its very
nature, will continue to move in new areas
in innovative ways — to constantly push the
envelope. By definition, mediation will defy
complete codification. Its inherent flexibility
and strengths will continue to grow and ➣
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‘ ... I believe that the
expansion in different
areas can be traced to
the fact that mediation,
by its very nature, will
continue to move in new
areas in innovative ways
— to constantly push
the envelope.’
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➣ applications will be discovered in new
areas. This same quality of mediation can
a ls o b e trac e d as th e s ou rce o f a
resurgence in community based mediation
p rog ra ms a nd e ve n ‘ tr ans for mat iv e
mediation’. In many ways, the old adage ‘if
you wait 20 years, all ideas become new
again’ describes this trend most aptly.
I n a ddition, the world is be coming
smaller — we now have incredible ability
to communicate with each other, learn from
each other and spread ideas across time
zones and boundaries. I was struck, in
preparing for this visit, how much the
internet and email have changed our lives.
To start with, I was contacted via email
about my potential interest in presenting at
this conference. I sent all of my materials for
this conference, including my picture, which
was a digital one, via email. I was able to
communicate fairly regularly with a number
of people here. My husband and I regularly
checked the weather and read up on sites
about things to see and do while we were
here. My point is that information readily
flows across borders — innovations in one
place in the world quickly spread to others.
Add to this the number of professional
a s soci ati ons and th e pl et hor a o f
conferences one can attend — it is mind
boggling. Just looking at the wonderful
variety of conference sessions here will give
a sense of what I am talking about.
T h e i nte ll ec t ual prop e rty — the
newsletters, magazin es and scholarly
journals of this field — is also expanding by
leaps and bounds; so fast, that it is almost
impossible to keep up with it. In fact, many
journals and conferences are placing items
on the internet rather than dealing with hard
copies which are expensive to print and are
not subject to an easy word search.
With all of this, it is easy to see how, as
experimentation and new ideas emerge,
these ideas are read about via the internet
or heard and discussed at a conference
and then spawn creative thinking. Soon
there is another permutation as appropriate
modifications are made to make an idea
work in another place, another context,
another arena and the information circulates
again. Thus there are paradoxical dual
tr end s o f th e inc re ase d d e si r e for
institutionalisation leading to the increased

need for regulation and, at the same time,
the increased development of innovations.
Internationalisation
The fifth and related trend is that of the
internationalisation and computerisation of
the field. As I mentioned previously, the
world continues to get smaller and smaller
as our means of communication get faster
and easier. One result of this is that disputes
a re no l on ger c onf in ed by n at io nal
boundaries and more and more mediation
is seen as an appropriate way to resolve
those disputes. This makes sense because of
mediation’s ability to create norms and
rules, rather than traditional processes of
dispute resolution for which one would first
need to agree on the law to be applied.
The other aspect of this is the growing use
of technology. Some of the ADR advances
a re in techno lo gy and n ot me diat io n
processes. There are in fact mediations
conducted where the parties never are face
to face and all discussions are done via
email or real time communciations via the
internet. E-bay, one of the largest internet
auction sites, has contracted with a group
called square trade to mediate all of the
disputes which arise — and that is just one
example.
Co-ordination
The sixth and final trend I wish to identify
is that of co-ordination.
T he fir st 25 -30 year s of or ga ni sed
(institutionalised) activity within the dispute
resolution field led to a proliferation of
m e diat io n and dis put e r es ol uti on
professional associations and organisations
i n t he US, m any pu rp ort in g t o be
international. I mention these to you to give
a sense of the sheer numbers which now
exist. Based on this, I am sure you can
understand why a few years ago, many of
the organisations began discussions on a
few different fronts based on a few different
imperatives (one being the urging of a
maj or fu n der of se ve ra l o f th e
organisations).
At this point, SPIDR, the Academy of
Family Me diators (AFM) and C onfli ct
Resolution Education Network (CREnet) are
in the final stages of a negotiation to lead
to merger, a negotiation I have had the ➣
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➣ p ri vi le g e

t o p ar tic i pa te in. I s a y
privilege despite the tremendous amount of
work involved because I believe that we
have conducted ourselves showing the best
‘walking of our talk’ by listening to the
needs, inte rests and concerns of our
c oll ea gu es and w or ki ng t og et he r to
address them.
I believe that the consolidation of these
organisations presents a very exciting
opportunity for the field and it is through
this activity that I wish to tie together the
trends I have identified.
In the US we have a saying: ‘be careful
what you wish for’, the implication being it
just might come true. I would add the
a dde ndu m tha t you t he n ha v e so me
responsibility to ensure that what you
wished for is in fact what you wanted.
Many of the trends I have identified are
connected and are in fact outgrowths of our
wishes as mediators for greater use and
acceptance o f our trade — gre ater
institutionalisation has achieved that. This
has led to greater regulation and the greater
attention has led to increased legalisation.
The good news is that mediation has
continued to try to move in innovative ways
sup po rt ed by t he im pr ovem ent s i n
technology and to return to its core — that
of providing opportunities for people in
dispute to connect with each other, to
share their concerns and their needs and to
figure out for themselves what to do about
their problems.
But I submit to you that in order for
mediation to survive and thrive it will take
vigilance on our part.
In fact, as a profession (which is also an
interesting topic by itself) we can only
protect mediation by protecting the public.
I believe we protect the public by being
clear and direct on what mediation is —
and more importantly, what it is not.
Des pi te th e strid es we ha ve m ade
towards acceptance and use of mediation,
w e st ill hav e a wa y to g o. I t is not
acceptable for people to use the term
mediation if in fact the services being
offered are not mediation. As mediators,
we do not help the situation when we use
c onf usi ng te rm s su ch a s ‘e val uati ve
mediation’ or endorse the concept that
evaluative processes are mediation at all.

I believe that the more we allow the
blurring of the process, the more difficulty
we will have in all kinds of ways. To me,
this is more than a matter of semantics. I
ac kn ow le dge the ad vi sa bil ity an d
usefulness of the more evaluative processes
at ti mes, but it seems to me that the
con seq uen ces of ac cept in g th e m as
‘mediation’ have some inherent problems.
Taken to its logical extreme, if you
subscribe to the theory that anything goes
so long as you call it mediation, suppose
an unsophisticated party attends and
participates in a ‘mediation’ in which the
mediator evaluates their case and tells this
party what to do. Being unsophisticated,
the person believes this is what they must
do even though they didn’t want to and it
didn’t meet their needs. They tell their
friends that the process of mediation is
terrible, n o t that they didn’t like their
mediator — why should they, because
anything goes?
I also believe that the special protections
that have been afforded mediation, for
example the high level of confidentiality,
only make sense if the process is really
mediation — otherwise people could be
har med in th e pr oce ss wit hout any
recourse. This has implications for the
uniform mediation Act under development,
which in turn has implications outside the
US, because other countries are watching
this effort and waiting to adopt the work.
On the UPL issue: I believe some of the
evaluative processes may be the practice
of law. If one accepts that process as a
mediation then you arrive at the unfortunate
co ncl usion t hat o nl y lawyers c an be
mediators. I think that it is the wrong
direction for this field to be heading. Some
may say that ‘the toothpaste is out of the
tube’ or some other description indicating
that it is too late to do anything about this,
but I do not believe we should give up this
early.
We must reclaim the term mediation and
set s tan d ar ds to pr ot ec t it ; we
must do more to in form the public of
th eir op ti on s a nd prov id e t hem w it h
th e o pp o rtuni ty to e xe rc ise s el fdetermination in an informed way; and we

‘ It is not acceptable for
people to use the term
mediation if in fact the
services being offered
are not mediation. As
mediators, we do not help
the situation when we use
confusing terms such as
“evaluative mediation” or
endorse the concept that
evaluative processes
are mediation at all.’

continued on page 32 ➣
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only be the case wit h our collect ive
vigilance. I look forward to embarking on
this quest with you. ●

must do so as a mediation profession for
ourselves.
Nev e r h a ve w e see n so man y
Sharon Press, Director, Dispute
wonderful opportunities and never have
Resolution Centre, Tallahassie, Florida
we been in a more critical defining time.
and President of the International Society
As is my nature, I am optimistic that the
of Professionals in Dispute Resolution
http://epublications.bond.edu.au/adr/vol3/iss2/1
6
future is bright and promising, but that will
(SPIDR).

➣ focus

on micro skills and ADR process
improvements. ●

Dr Tania Sourdin, Associate Professor,
University of Western Sydney, Macarthur.
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