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Introduction
On the London Underground passengers are
warned as they alight or disembark to ‘mind
the gap’. Whatever the potential symbolism in
the warning, the gap refers merely to the area
of descending gravity between the train and
the platform, and the mind refers to the need to
be mindful thereof. This is not a mediatable
situation. No third party neutrals are required.
The language requires no reframing,
summarising or paraphrasing. It is delivered in
a grey monotone and the speaker never varies
intonation, pitch or accent.
(On Queensland Rail passengers — or
customers, as they will soon become — are
not invited to mind the gap. This is either
because there is no gap, or QR does not
mind. They are advised ‘doors closing,
please stand clear’, but that is not a suitable
title for an article.)
The relevance of this introduction is as
follows: in the story of Australian mediation
there are a number of gaps, in the sense of
contradictions or incongruities. We might, in
this early stage in our mediation history, be
well advised to mind these gaps, in the
sense of considering and reflecting upon
their significance now and for the future.
The focus in this article is mainly on the
Au st r alia n exp eri e nc e, whi c h I s hal l
approach in terms of some broad themes
an d i ss ue s. One fo ot w i ll b e in the
accumulated knowledge of the discipline
and th e o ther in an ec dot e , pe rso na l
reflection on practice and poetic licence.
The mediation story
In his recent book, Tips from a Travelling

Soul-Searcher, Mr Costello reminds us of the
social importance of storytelling. (This is Mr
Tim Costello and not his brother Mr Peter
Costello, another accomplished storyteller.)
We all live out of stories, whether they are
express or implicit. Families, clans, social
groups and colleagues all have their stories
to tell, and these tales contain lessons,
morals, insights and inspirational guidelines
for daily life.

‘Many issues have been resolved
during the early years of mediation:
we now know it is not a passing
fad, but we are also not zealots, we
know that it has many models but
we have faith in some core values.’

As mediation practitioners, theorists and
onlookers, we have our own personal stories
o f our inv ol vem en t in th e m edi ati on
m ove men t. So me of th ese ar e h er o ic
dramas, others soap operas, and others
more like fairytales. They provide themes of
expectation an d frustration, ho pe and
d is ap po in tme nt, p ath os a n d t rium ph,
deriving from our individual involvement in
the mediation movement. They provide
themes and lessons for others who might be
interested in, or trapped into, hearing about
them.
What about Australian mediation? What
story would it have to tell? Let us start the
story in 1990, though this is for convenience
only as the history of Australian mediation
can be traced back to the community justice

programs of the early 1980s, industrial
relations systems decades before that, and
the traditional systems of dispute resolution
centuries before then. But assuming that
contemporary Australian mediation’s birth
was in 1990, it was accompanied by some
of the following world events of that year:
• in Australia, the election of Bob Hawke to
his fourth term in office;
• in Africa, the release of Nelson Mandela
after 27 years of incarceration; and
• in Europe, the merger of East and West
Germany into a single state.
That was also the time when we were
promised the paperless office, and when the
new technologies promised such abundant
leisure time that special training would be
required to cope with it. In regard to the
paperless office, we now have more faith in
the impending paperless toilet, and as
regards leisure we now know that it has all
b ee n be st owe d o n th e u n wi l lin g
unemployed and very little on the overworked employed.
This, in Reader’s Digest version, is the
story that Australian mediation might tell
about itself.
I was conceived by a utopian dreamer
and a pragmatic realist and was born in
Nimben. (You will note that the power of a
story should not be sacrificed by insisting
on its being accurate in every detail.) I
began life as a child of nature but was
r e g ar de d in ma n y q ua r te r s a s b e in g
illegitimate. In my formative years I was
n ur t u r e d b y p a s s i on a t e b e l ie v e r s,
community activists, government agencies
and some frightening zealots. I had many
suitors, seducers and lovers and moved
q ui c kly f rom c hi ld h ood i nno ce nce to
adolescent experience. There were several
kidnap attempts on my person by various
p r of e s s i on s ,
o r ga n is a ti o ns
a nd
entrepreneurs in my early adulthood. (I was
always doubtful that anyone would be
prepared to pay the ransom.) Now as an
immature adult I have many foster parents,
guardians and mentors, have residences in
many places, and speak with multiple
a cc e n t s. I h av e b e en a rt i fi c i a l ly
in se m in a te d, c l on ed a nd g en et ica l l y
m ani pulat ed a nd e xpect t o b e
DNA-tested soon. Currently my
et hi cs a nd st anda rds a re ➣
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➣ bei ng scrut inis ed, questione d and
publicly debated, though I personally have
avoided too much introspection in favour of
acting out in the world.
There are some moving themes in this
story of Australian mediation: themes of
rejection and acceptance, of survival and
adaptability, of transformation, experience
and accumulated wisdom. This is of course
to a pply ve ry huma n at tri bu t es to an
in a nima te c on cept . B ut me dia t ion in
Australia has not only come a long way but
it has had a profoundly inspiring effect on
man y pe op le’s li ve s whe n t he y hav e
be ne fi te d from i ts o ffe ri ngs. A nd th e
moveme nt of mediatio n tra ve llers has
developed into a remarkable community of
fellow travellers.
The story of mediation is of course still
being told, as is each of our individual
mediation tales. Many issues have been
re so lv ed d uri ng t he ea rl y y ea rs of
mediation: we now know it is not a passing
fad, but we are also not zealots, we know
that it has many models but we have faith in
some core values. However the story thus
far i ncl udes a n umbe r of ga ps or
incongruities and it is to these that we shall
now be mindful.
Gap between broad societal
developments and mediation’s
underlying values
Dispute resolution systems develop out of
the social circumstan ces t hat they are
designed to serve. This could be in the
community, the village, the nation state or,
increasingly, the globe. Traditionally dispute
resolut ion pro ces ses h ave had syste m
maintenance functions: in broad terms they
maintain the societal status quo through their
functions o f compensating, punishing,
distributing and restoring.
Mediation is developing in a context in
which the value of social activities is located
within the structure of the marketplace. If
something does not have an economic
value, it tends to be held in low esteem.
Relationships are construed in contractual
te r ms as we beco me c ust om er s not
pa ss en ge rs, and c onsu me rs no t
cit i ze ns . De cis ion s i n th ese
relationships are deemed to be
made in terms of self-interest
4

and not in terms of community concerns or
altruistic factors. Caution, suspicion and risk
assessment are consequences of this model
of social interaction, rather than openness,
collaboration and trust.
In the face of this widespread adversarial
competition in all spheres of social life, the
emergence of mediation seems in some
senses to be a bit incongruous.
Th e f irs t poi nt t o ma ke a bou t t hi s
incongruity is that there are many mediations
and many mediator styles, a theme I shall
return to later. We can no longer speak of
mediation as a single set of principles and
procedures. Moreover, some aspects of
mediation actually share some of the value
assumptions of the broader societal trends.
They allow for the individualisation of
disputes, they encourage participants to
make decisions in light of their own selfinterests and not in the public interest, they
emphasise the private ownership of disputes
and dispute resolution processes, and they
diminish the need for judicial intervention
and therefore the state’s sphere of activity.
But of c our se m ed iat io n als o h as
countervailing assumptions and principles.
These include the ideals of collaborative
ende avo ur, creative proble m so lvi ng,
empowerment and relationship preservation.
If all human behaviour is individualistic and
self-centred, as dictated by the dominant
so ci al sys tem , th en h ow do we
a cc omm odat e comm uni ta ri an val ue s,
connection, relationship building, transformation and altruism as implied in the
aspirational ideals of mediation? That is the
gap with which we are faced.
Despite the strength of the dominant
economic forces, we are witnessing some
interesting signs of change. These include
adaptations to the adversarial features of the
legal system — most recently encapsulated
in the Australian Law Reform Commission’s
Report on Management Justice — in the
development of new forms of community, in
organisational practices in private and
public sector institutions, in the alternative
provision of services such as community
banking, in attempts to create smaller
autonomous economies, and in community
participation in policy-making.
Furthermore, it is interesting to note that
community surveys by Eckersley show that in

relation to future scenarios for Australia there
i s a big di stinction b etween peopl e’s
expectations and their wishes. Of those
surveyed 66 per cent said that they expected
a fast paced, internationally competitive
society, with the emphasis on the individual,
wealth generation and enjoying the good
life. However, 80 per cent said they would
prefer for the future a greener, more stable
society, where the emphasis is on co operation, community and family, more
equal distribution of wealth, and greater
economic self-sufficiency.
This suggests an alternative world view to
that of individualism: namely, a relational
o ne . In th is view the f ocus shift s to
transformation and moral growth as objects
o f social interaction. Some aspects of
mediation have a better fit with this desired
conception of society and will be referred to
again later.
Gap between justice and efficiency
in dispute resolution
There has always been a tension between
the demands of individualised justice and
th ose of t he ef fic ie nt m an ag e ment of
disputes — sometimes known as mass
dispute processing. For those working as
mediators and conciliators for agencies with
massive case loads it is a daily burden.
There are of course many conceptions of
justice and competing models of justice.
Adversarial litigation, based on procedural
fairness, the right to present your case, and
the objective application of legal rules by
impartial adjudicators, is one such model.
ADR an d mediation provide anoth er
vision of justice that emphasises the direct
partici pation of part ies in the dispute
r e s ol ut io n pr oc e ss an d th e fo c u s on
pe rs onal and co mmer ci al n eed s and
interests rather than on legal rights. In the
early days of mediation’s life story we
referred in particular to the procedural
benefits of mediation: its informality and
flexibility, its lack of technicality or rigidity,
the direct and continual involvement of the
parties in the resolution of their problems,
and the like. In training courses we were
told, and in turn told others, to rely on the
process, and the survey studies regularly
identified significant party satisfaction in this
aspect of the system.
➣

..................................................................................................................................................................

http://epublications.bond.edu.au/adr/vol3/iss1/2

vol 3 no 1, May/June 2000

2

Boulle: Minding the gaps

The ADR Bulletin
➣

Then along came efficiency. Now
efficiency is a problematic concept in this
context since it would be difficult to argue
that a justice system should be inefficient —
we would as little want inefficient dispute
resolution as we would want inefficient
banks, telephone systems or tax systems.
And of course in many respects mediation
is an efficient process, particularly in
comparison to litigation which, in all
fairness, never claimed to be an efficient
system. Rigorous, exacting, procedurally
correct, yes, but efficient no.
Yet the very concept of efficiency raises
concerns in this context. This seems to be
because it has a cold, hard edge, an
emphasis on quantitative factors, and often
on very short term quantitative factors of
time and cost. It does not accommodate
the qualitative factors which are denoted
by the concept of effectiveness: client
satisfaction, compliance with quality and
standards, and durability of outcomes over
time.
T he re ca n be li tt le dou bt that in
me di at io n pr acti ce th e de man ds of
ef fi ci e ncy a re p ut ti ng st rai ns on t he
process/content distinction. We know that
in ma n y q uar ter s t he e mp has is i s
increasingly on getting an outcome, and
less on the process used. The tell-tale signs
are found in the annual reports of courts,
tribunals and agencies providing mediation
and allied services (with some exceptions,
such as the Federal Court). They make
quick and easy comparisons based on
single statistical indicators of short term
settlements, regardless of the quality of the
processes used to achieve them. And if
settlement rates are the only indicators of
success, there will be pressure to increase
them each year.
At the same time many practitioners
would nowadays admit that they are less
se cu re ab out a ss er t in g t hat wha t is
important in mediation is the process and
not the outcome. Many factors have been
pushing and pulling mediation into its
a dv is ory , eval uative , se ttl eme nt an d
gladiator forms. One of them, about which
we feel distinctly uncomfortable, is some
research which tentatively suggests that for
many clients themselves the mediated
outcome as measured against their prior

expectations is a more satisfying factor
t han s ome of t he pr o ce s s fa cto rs
traditionally promoted.
Nevertheless I would suggest that with
this gap the mediation movement should
stro ngly resist t ho se bureaucrats an d
number crunchers, both private and public,
who relentlessly pursue single factor and
s ho rt ter m in dic ato rs of med iat io n’s
effectiveness in favour of the multitude of
other factors of effectiveness that I have
mentioned before.

‘... the mediation movement
should strongly resist those
bureaucrats and number crunchers,
both private and public, who
relentlessly pursue single factor
and short term indicators of
mediation’s effectiveness.’

Gap between mediation theory
and practice
I have suggested before that mediation is
pr act ice in se ar ch of t he ory, whi ch
indicates that much of modern mediation
practice takes place while its theoretical
framework is still being developed.
Pe r ha p s
all
p rof e ss io ns
an d
occupational practices are affected by this
particular gap. One of the reasons why it
is so ac u t e i n m edi a ti on i s, I t hi nk ,
because of its multidisciplinary origins.
Mediation is a discipline derived from
many others: from the social sciences,
from management, from communication,
from law and from many other primary
disciplines. That is a problem in terms of
developing coherent theory, but also a
source of enormous strength. I think we
should not underestimate the richness of
these multidisciplinary origins. While many
of the established professions battle for
exc l us iv it y ov er t u r f, med i at i on

incorporates them inclusively. As with all
the other ‘multis’ — multiculturalism, multis k il lin g, mul ti medi a — so to o i s th e
multidisciplinary nature of mediation a
f ac t or w e s ho u ld a ckn o wl ed ge a n d
honour.
I think that this gap might be well dealt
with in mediation training and in the
dev elopment of standards whi ch are
currently under review. I think it is in these
contexts that we can try to blend some of
the theoretical vision with the practical
re alit ie s an d f orm some compromise
between the differing perspectives. Case
studies, hypotheticals, illustrative examples
and role plays seem to be the crucibles in
w hic h we can a t te mp t to a ch ie ve a
narrowing of the gap on this point.
Gap between the supply of
mediation and the demand for it
In Australia at present mediation and
other forms of ADR are thriving where they
a r e co nne c te d to c ou rt s, t rib un al s ,
government agencies or industry bodies.
In all these contexts parties are influenced,
encouraged or required to enter int o
mediation or some other ADR process.
They are conscripts and not volunteers for
the respective service.
Out sid e t he se co nt ext s t here is no
evide nce of a gro win g s po ntan eo us
demand for mediation services. There is
hardly a private mediator, or wannabe
mediator, who would not appreciate an
in cr e ase d dema nd fo r his or her
profe ssi onal ski lls. This paradox h as
affected many mediation trainees over the
last decade. Some, in despair, have
moved on to pyramid selling, internet
shares and the occult — and some have
even returned to mediation the wiser for it.
We now accept that man datory or
quasi-mandatory mediation is a fact of life
in m an y A ust ra lian con te xts and the
literature provides some justification for its
e xis tenc e . It i s t oo la te to say t ha t
med iation is an essent ially volunt ary
p roc ess . Ho wev er, t her e s houl d b e
lingering unease about the gap between
the ongoing compulsion to use mediation
and the continuing absence of popular
demand.
Whatever the source of ➣
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the problem it is surely correct that the
demand side should be dealt with less by
compelling people to mediate and more
th r ou g h a ppr o pri a te edu c ati o n an d
marketing. After all, what is wrong with
informed consent? And here I do think that
definitions, while they may change over
time, are important. Research studies
s ugge st tha t famil y l aw clie nt s, and
sometimes their lawyers, understand the
term mediation to include a wide range of
professional services, including roundtable
negotiations, and the Family Court itself
now uses the term mediation generically to
include other primary dispute resolution
services such as counselling. It seems to
me t ha t t he se te nd e nc ie s n ee d th e
mediation movement’s immediate and
ongoing attention.
This brings us to the supply side of the
gap. If mediation is not spontaneously
sought, and if there are many individuals
who are resistant to the practice for a
variety of reasons, we are justified in
suggesting the need to be more selective
in referring matters to mediation. This is not
incompatible with mandatory mediation,
but it involves us taking more seriously the
d i ff ic ul t d i ag no st ic fun ct i o n w hi c h
gatekeepers to dispute resolution forums
are required to perform in screening and
streaming. NADRAC is currently surveying
service providers to establish what criteria
and protocols are used in referring matters
to different forms of ADR. The results to
date suggest that at the best the systems
are extremely rudimentary.
The supply/demand gap in mediation
may be with us for a long time. On the
negative side, human behaviours and
attitudes are notoriously slow to change
despite structural reforms. On the positive
side, we should be encouraged by the
significant changes which have occurred
in the last decade within the legal culture,
government, organisational thinking and
so on.
Gap between mediation as a
life skill and mediation as an
occupational practice
The term mediation can refer to one of
three different things: a set of values,
principles and philosophical assumptions

about dispute resolution, a set of social
skills applicable in many different settings,
and an occupational practice provided on
a reward basis. Reference is made here to
the gap between the second and third
meanings of the term.
In the NADRAC deliberations leading to
its discussion paper on standards we were
struck by the extraordinary diversity of
situations in which ADR is conducted.
Mediation is practised at the highest levels
of international diplomacy and in primary
schools in South Australia, by traditional
elders in the rural outback and by full time
officials of the Administrative Appeals
Tr i bun a ls , by vo lu n te e r c o mm un it y
mediators in drafty community halls and by
unqualified luminaries through the pages
of the press.
This extraordinary diversity is one of the
re a so ns w h y it i s so di ff ic u lt t o b e
prescriptive about competency standards
and ethical obligations, and for that matter
about many other aspects of mediation
practice.
In some contexts mediation has been
institutionalised and professionalised to a
fairly high degree. It has educational
programs, occupational organisations,
codes of conduct, a developing literature
and international conferences. But these
factors are entirely absent from other
mediation systems, where its techniques
ar e p r om o te d a s a l i fe sk ill , a s a n
el ab o rat i o n of go o d i nt e rpe r s ona l
techniques, and, dare we say, as an
application of good common sense in 12
steps or two triangles. In my experience,
the mediation in what we might call the
amateur ranks is often as skillful and wise
as that in the professional league.
Now this seems to be a gap, or series
of gaps, that we should not only tolerate
but even encourage. This can be shown in
relation to mediation standards. It is my
view that for all the well documented
re as on s th ere ne e ds to be a s l ow
movement towards the development of
competency standards, codes of conduct
and ethical obligations in some areas of
mediation practice, for example where
professionals earn several thousand dollars
a d a y i n m ed ia ti on s r e fe r red b y
compulsory court order. However, it is ➣
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programs in schools should be subject to
the same standards and policies as these.
H e re t he em p ha s is sho u l d be o n
v o lu nt a r is m, p e er i nv olv e men t, a nd
community service in the best traditions of
these terms.

the s e w i ll p rov id e u s wit h s c ie nt if ic
cert ain ty ab out our c ra ft. The se a re
interesting issues are for future speculation.
As Wittgenstein concluded his Tractatus,
‘About that which we cannot speak, we
must remain silent.’

Gap between what works and
our understanding of what
works, and why

It is clear that not only will many of
these gaps be with us for some time, but
others will open up in the times ahead.
Here are some summarising views.
The r e ar e m a n y dif fe r en t fo rm s of
mediations and many different styles of
mediators, and all mediators are subject to
an enormous range of economic, social
and political pressures, regardless of their
individual station in life. As a group of
practitioners and theorists of mediation
from a range of disciplines they should
strive to retain the initiative in the following
areas:
• es tab l i shi ng a nd m ai nt a in in g t he
essential core values and principles
which go with this calling;
• insisting on being heavily involved in the
de v el op m e nt
of
st an da r ds,
competencies and ethical codes;
• maintaining ‘biological diversity’ in this
fi el d, or f i eld s , an d a vo id i ng t he
extinction of the marginal, the alternate,
the traditional or the unusual;
• resisting all attempts to be used as the
dumping ground for disputes which are
too hard for other processes;
• in si st in g t ha t m ed ia ti on sk ill s
and techn ique s be m easu red by a
ra ng e of fa cto rs , es pec i a lly the
qualitative factors mentioned earlier;
and finally,
• to develop mediator skills, techniques
and standards in accordance with the
developing understanding of the field.
I me ntioned ea rli er tha t Aus trali an
mediation has come a long way. At a
conference in London last year I heard
Australia referred to as one of two ‘mature’
ADR systems. But inevitably this is work in
progress and there is a distance yet to
travel. We live in an age of life long
learning. ●

As skilled helpers mediators need to
develop an increasingly sophisticated
u n d ers ta n di ng of c on fl i ct a nd it s
ramifications; of what micro skills, and
mini-micro skills, are suitable for what
d is p ute s a nd w ha t s i tu a ti on s wit h i n
d i sp ut es . T h is w o u l d n ar r o w the
gap between knowing intuitively and
k no win g s y st ema t ic a ll y, a nd th e
gap between knowing and thinking we
k no w. I som e t im e s th in k t ha t o ur
g eneration of m ediators are like the
barber-surgeons of the 17th century,
pe rf o r min g a l l m an ne r o f e x te rna l
procedures without any real understanding
of internal anatomy. It took centuries of
dissection and grave robbing for the
scientific understanding of anatomy to
equip surgeons with a less superficial
knowledge of their craft. Perhaps the
ph en omenon of con flict , its so urce s,
nature, escalating factors and suitable
interventions, is the mediator’s equivalent
of the surgeon’s anatomical knowledge.
What the equivalent of the grave robbers
is remains to be seen.
Yet in the inexact human science of
conflict management explanatory factors
are hard to identify with such precision. In
the human sciences it is simply not as easy
to delineate cause and effect as it is in the
natural sciences. The explanatory factors
could be as unscientific as ritual, timing,
coincidence, the force of circumstances,
serendipity, instinct and good luck. After
all, even in the medical sciences we know
that the red pills do actually work better
than the white pills.
This, then, seems to be another gap
which we shall live with at least for the
ne x t d e c ade . Ce r tai n ly li f e lo ng
learni ng requires us to be reflective,
inquiring and analytical, but none of

Guidelines for the gaps ahead

‘It is my view that for all
the well documented
reasons there needs to
be a slow movement
towards the development
of competency standards,
codes of conduct and
ethical obligations
in some areas of
mediation practice …’

Laurence Boulle, Professor of Law,
Bond University.
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