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(i)  Privilege against self-exposure to a civil penalty

The four Justices who held that the privilege against self-incrimination did
not apply to corporations also considered the application of the little-used
privilege against self-exposure to a civil penalty. Mason CJ, Toohey and
McHugh JJ held that the same considerations apply to the so-called ‘penalty
privilege’ as to the privilege against self-incrimination: the focus on
individual freedoms precluded its extension to corporate entities.” Brennan
I, however, held that the fine that could be imposed following a successful

compel a defen’dam to furnish the evidence needed to establish its liability
for a penalty.” The exercise of the Court’s powers did not depend on
whether the defendant was a corporation or a private individual. In
Pyneboard, the majority held that a statutory provision requiring a person to
provide information could be qualified by the penalty privilege, but Brennan
T in Caltex took the view that the penalty privilege should be limited to the
court-issued notice to produce. This was because the justification for the
privilege was limited to the scope of a court’s powers. Brennan J noted that
the majority in Pyneboard had extended the penalty privilege to statutory
orders to provide information for the same reason that they had extended the
privilege against self-incrimination - as a ‘bulwark of liberty’. " Now that the
majority had held that a corporation could not claim the privilege against
self-incrimination, Brennan J reasoned that the penalty privilege should be

: 23 of his judgment.
Era £FAL &L UL 1us Juuslu“u.
33 At 23 of his judgment citing Monnins v Dom' Monnins (1973) 2 CLR 68 (21 ER 618).
34 See 23-6 of Brennan I's judgment.
35 Brennan I at 28 of his judgment, citing Pyneboard (1983) 152 CLR at 340-1.
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Corporate Claims to the Privilege Against Self-incrimination
similarly limited.”

Deame, Dawson and Gaudron JJ did not discuss the penalty privilege
specifically. It may be inferred, however, that they would support its
extension to corporations for the following reasons:

6] they recognised that the privilege against self-incrimination had
developed from the equitable principle that the Court of Chancery
would not order production of documents ‘if to do so would have
exposed the party against whom discovery was sought to a penalty or
forfe:itu!‘e';s7

(ii)  the case they cited as authority for this principle was the same case
that Brennan J cited in support of the penalty privilege; and

(iii)  the minority held that the privilege against self-incrimination did
extend to corporations.

If this inference is correct, it would appear that a 4:3 majority of the High
Court considered that Caltex would have been entitled to claim the privilege
against self-exposure to a civil penalty in relation to the notice to produce
issued under the Rules of the Land and Environment Court.

The final order from the Caltex appeal states that in respect of the notice
issued under the Rules of the Land and Environment Court:

Caltex is entitled to either the privilege against self-incrimination or the
privilege against self-exposure to a penalty in respect of the said notice.

This order conflicts with the ratio of the case - that the privilege against
self-incrimination does not enure for the benefit of corporations. Still, four
justices concluded that Caltex did not have to comply with the notice, and
without any comment from the minority on the privilege against self-
exposure, it is difficult to rationalise this outcome with the majority’s
decision on self-incrimination.

(iii)  Legislative exclusion of the privilege by necessary implication

Having taken the view that corporate entities were entitled to the privilege
against self-incrimination, the minority found that, when read in context, there
was a clear legislative intention to exclude the privilege in section 29(2)(a) of
the Clean Waters Act.” This legislative intention was based on the express

36 Ibid.

37 Deane, Dawson and Gaudron JJ, at 12 of their judgment.

38 Brennan I also held that s29(2)(a) excluded the privilege, although he went on 10
conclude that the privilege would not have been available to corporations anyway.
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inclusion of the privilege in another section and the creation of an offence for
failing to comply with a notice to produce. The minority therefore held that
Caltex would have to comply with the statutory notice provided it had been
validly issued. The majority’s conclusion that the privilege against self-
incrimination was not available for corporations meant that it did not have to
consider whether the privilege had been excluded by the statute.

(iv)  validity of the section 29(2)(a) notice to produce

The majority that precluded Caltex from claiming the privilege against self-
incrimination held that the company should be required to comply with the
notice issued under section 29(2)(a). In its view, that notice was issued for a
valid purpose despite being for the sole purpose of gathering adverse
evidence. The majority reasoned that when the Court of Criminal Appeal
held that the notice was invalid, it had assumed that the privilege against
self-incrimination was available to corporations. Mason CJ and Toohey J
held that, once it was accepted that a corporation could not claim the
privilege in response to a court-issued notice to produce, so that the
documents would have to be supplied pursuant to that notice, there was no
reason to limit the scope of the section 29(2)(a) notice to purely investigative
proceedings: why should the powers of the Environment Protection
Authority’s to compel production be more limited under statute than
pursuant to the Rules of Court? Mason CJ and Toohey J also held that a
broad interpretation of the Environment Protection Authority’s powers under
section 29(2)(a) was more consistent with the purpose that the provision
sought to achieve, that is, effective pollution control.

Brennan J held that while a statutory power o compel a person to give
testimony of facts relating to an offence with which the person stands
charged is inconsistent with a right to silence at the trial, and would
ordinarily be construed narrowly for this reason, section 29(2)(a) of the
Clean Waters Act related only to the production of documems which were
already in existence and which spoke for themselves.” As with Mason CJ
and Toohey J, Brennan J held that these documents could be searched for
and seized under a warrant if the statutory power were exhausted, so there
was no reason to restrict the statutory power.

Deane, Dawson and Gaudron JJ interpreted section 29(2)(a) narrowly.
The minority held that the powers conferred on the Environment Protection
Authomy should be limited to the administrative function of controlling
polluuon ' Section 29(2)(a) extended to requiring a person to clean up
polluted waters, ensuring compliance with the Act, detecting offences, and
even gathering evidence for the purpose of commencing a prosecution, but it

39 At 48 of their judgment.

40 Brennan J at 18-9.

41 Deane, Dawson and Gaudron JJ at 31 citing Huddart Parker & Co v Moorehead (1909)
§ CLR 330.
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did not extend to collecting evidence to use against Caltex in a prosecution
that had already been launched. In the minority's view, the language of
section 29(2)(a) referring to premises ‘from which pollutants are being or are
usually discharged’ did not contemplate the use of that section to obtain
documents relating to a discharge that occurred twelve months previously.

(v)  Availability of the privilege against self incrimination for
corporate officers

Most of the judgments in Caltex make only passing reference to the question
of whether individual corporate officers could claim a personal entitlement
to the privilege against self-incrimination when required to produce
documents on behalf of the company, and thereby stop the company from
producing the documents.” This is obviously of enormous relevance in the
context of corporate crime generally because most statutes extend personal
liability to company officers for the acts of the company. It is particularly
important in respect of environmental crimes because so many State Acts
deem individual directors and managers to be liable for offences committed
by their company, subject only to a due diligence defence.” McHugh J
examined the question of individual incrimination in detail and concluded
that while members of a corporation (and by extension its officers and
directors) may be adversely affectcd by the conviction of a corporation, they
themselves are not convicted.”

It is true that company directors and managers are not automatically
prosecuted once the guilt of the company has been established, because the
decision to prosecute is still at the discretion of the regulatory authority.
Where, however, there are provisions like section 10 of the Environmental
Offences and Penalties Act 1989 (NSW), which state that it is not necessary
that the company actually be convicted in order to prosecute a corporate
officer on the basis of a statutory deeming provision, McHugh J's reasoning
is less persuasive. There is clearly the possibility that a company officer
acting as the company's representative could be compelled to provide
documents that incriminate the company and which incriminate her as well.
In such cases, the officer is not actually convicted when the company’s

42 Deane, Dawson and Gaudron JJ at 30.

43 Mason CI, Toohey ] and Deane at 14-6 of their judgment and Dawson and Gaudron JJ
(in dissent) at 15-6 refer to it only when discussing the position in the United States,
Brennan does not discuss the issue directly, but see 16 of his judgment.

44 See eg Environmental Offences and Penalties Act 1989 (as amended)(NSW) s10;
Environment Protection Act 1978 (as amendedXVictoria), Environment Protection Act
1993 (South Australia) 8129; Environmental Management and Pollution Control Bill
1993 (Tasmania) s59; Environment Protection Bill 1993 (Qld) 5136. Similar deeming
provisions appear in other regulatory regimes, such as occupational health and safety
(See, eg s50 Occupational Health and Safety Act 1983 (NSW)) and taxation (See s8Y
Taxation Administration Act 1953).

45 McHugh J at 26 of his judgment citing Rochfort (1982) 153 CLR at 145.
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documents are produced, but could be quite easily. This, surely, would
violate their fundamental human rights and freedoms, which would offend
the majority’s reasoning in Caltex and the view takcn in other recent
affirmations of the privilege against self-incrimination.”

In Canada, the privilege against self-incrimination contained in section
11(c) of the Charter of Rights and Freedoms has been held not to apply to
corporations because it refers to accused persons not being required Lo appear
as witnesses and corporations can never be witnesses. Section 7 of the Charter
provides that ‘Everyone has the right to life, liberty and security of person and
the right not to be deprived of that except in accordance with the principles of
fundamental justice’. This section has also been interpreted to provide
protection against compulsory production of self-incriminating evidence, m
circumstances in which section 11(c) does not apply. In R v Bata lndusmes.
the Provincial Court of Ontario applied the position taken in earlier cases and
held that section 7 does not protect corporations from self-incrimination
unless it is necessary (o protect the life, liberty or security of a human being.
That is, the privilege will extend to corporations if denymg it to them would
effectively deny it to individual corporate officers. In future, such an
approach might be adopted in Australia if it is considered that the denial of
corporate privilege is working a grave injustice on individuals.

Comment

The Caltex decision is important in several respects. Most obviously, it
confirms that corporations can not claim the privilege against self-
incrimination. The views of both the majority and minority on this issue are
appealing, but given the High Court’s apparent desire to limit the general
availability of other common law privileges, it is not surprising that a
restrictive interpretation prevailed. The majority's historical view of the
privilege certainly supports its confinement to individuals. However, their
comments on the pragmatic need to assist legislative efforts at corporate
control do not sit well with the fact that they were seeking merely to declare
the common law position: it is curious that the common law has been
interpreted in order to accommodate prevailing government policy. On the
other hand, the minority’s focus on the burden of proof in our accusatorial
system of justice overlooks the economic, political and legal strength of

46 See Pelty v The Queen (1991) 102 ALR 129.

47 R v Bata Industries Lid [Nol] 70 CCC (3d) 391.

48 Ihid at 392.

49 In Bata the Managing Director of the Bata Shoe Company, who was charged joinly
with the company under Onlario environmental protection legislation, successfully
challenged the admissibility of a report in the company’s trial on the ground that that
incriminated him as well.

50 For example, the Court has remarked on numerous occasions on the need to confine the
bounds of legal professional privilege to ensure that it is not sbused by corporations
seeking o use it as a shield: Grant v Downs (1976) 135 CLR 674; Baker v Campbell
(1983) 57 ALIR 749; Waterford v Commonwealth (1986-87) 163 CLR 54.
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corporations relative to individual citizens and indeed, government authorities.

The disturbing question left unanswered by the judgment is the fate of
individual corporate officers who are compelled to produce documents as
representatives of the company. Acting as the company, they are unable to
claim the privilege against self-incrimination for themselves as individuals
because the privilege relates to self-incrimination. Now, they cannot resist
compulsory production in order to protect the company either. In spite of the
majority’s affirmation of the paramountcy of individual rights and freedoms,
the implications of their decision for corporate officers and directors are
likely to be extremely far-reaching.

The second significant aspect of the case may dilute the impact of the
ruling on the availability of the privilege against self-incrimination to
corporations. If the comments of the minority can be read to accord with
Brennan J's views, the case entrenches the availability of the privilege
against self-exposure to a civil penalty to corporations, at least in respect of
orders for discovery. It is hard to see why the privilege against self-exposure
to a civil penalty should be treated any differently from self-incrimination,
especially where the ‘penally’ results from a criminal prosecution. Indeed,
Brennan I's conclusion that criminal fines are in fact civil penalties for the
purpose of the privilege seems to beg the question over the differences
between the two privileges. Brennan J thought that the penalty privilege
originated from the Court of Chancery’s traditional refusal to compel
production solely to assist one party in recovering a penalty or forfeiture
from the other rested. But this practice was presumably founded cn notions
of fairness and, as the majority in Pyneboard acknowledged, as a
‘fundamental bulwark of liberty’ - considerations that may not be relevant to
corporate conduct.

The decision also supports the High Court's trend towards expansive
interpretation of statutory powers of investigation and production in respect
of white-collar crime, a’nd their exclusion of common law privileges by
necessary implication.” According to the majority, the Environment
Protection Authority could compel production of documents for any purpose
relating to enforcement of the Clean Waters Act, even once a prosecution
had been commenced. State and Commonwealth statutes in a range of areas -
trade practices, taxation, corporations law - arm the relevant regulatory
authorities with powers at least as wide as lhose conferred on the New South
Wales Environment Protection Authonly Even the minority who would

51 See especially Corporate Affairs Commission (NSW) v Yudl (1991) 4 ASCR 624,

52 See Andrews N, Dirkis M, and Bondfield B, ‘The Diminishing Role of the Privilege
Against Self-Incrimination in Commonwealth Legislation, or, Has the Phantom Federal
‘Fifth’ Finally Faded?' (1993) 3 Aust J of Corporate Law 54, and Longo J ‘The Powers
of Investigation of the Australian Securities Commission: Balancing the Interests of
Persons and Companies Under Investigation with the Interests of the State’ (1992)
Companies & Securities LJ237.
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have upheld the privilege in respect of corporations took the view that the
privilege had been excluded by implication in the Clean Waters Act.

The decision is likely to have repercussions well beyond questions of
pollution control because it supports government law enforcement efforts in
most areas of corporate regulation without any appraisal of the utility or
fairmess of that regulation or its implications for individuals. It leaves the
corporate community with an unenviable choice between lobbying for the
enactment of statutory protection, implementing rigorous record retention
policies, and ensuring that in the event of documents being seized, the
company's activities are proved to be beyond reproach.
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