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Table 2
Examples of the Commissioner’s Discretion
in the Income Tax Assessment Act 1936, as amended

Section Discretion

s 46(3) To allow a further (ie extra 50%) rebate to
private companies in respect of private
company dividends received.

s65 Power to limit the deductibility of
payments, made to associated persons,
which otherwise would be allowable
deductions.

s99A To tax certain trust income at ordinary
rates of tax or at the maximum marginal
rate of tax.

s 108 To treat certain loans made by private
companies to its shareholders as (taxable)
dividends.

s 109 To treat certain payments made by private
companies to associated persons for
services rendered as dividends (these
remain assessable for the associated
person but cease to be tax deductible for the
company).

One of the essential difficulties with all these approaches is that
the legislature or the tax administration are having to anticipate
future economic, financial and social circumstances which are
unpredictable. There is a need for a consumer-driven element of the
process.

An illustrative example from another context is the Director of
Grounds of a UK university who decided not to lay out the footpaths
on the new campus until it was clear where the well-trodden routes
were going to be. The result was quite different from what most
people might have anticipated. In a changing economic and social
environment it is far more important to provide the appropriate
infrastructure and to avoid the spectacle of many aggrieved
taxpayers trampling over the fiscal flower beds.
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Aslong ago as 1965, a former Commissioner of Taxation, DL Canavan
stated that the Government was:

no doubt mindful of the fact that any attempt to spell out in
detail in the legislation the way which it is to apply in every
conceivable set of circumstances could well make the law
administratively impracticable, and would certainly further
complicate already complex provisions.33

In the same year, the then Commissioner of Taxation, ET Cain, also
indicated the nature of the problem:

There is just not the opportunity in the complexities of
modern society for the legislature in its legislation to deal
specifically with the thousand and one intricacies of social
and economic situations which must be provided for if the
law as written is to achieve its purpose and, at the same
time, not hit unfairly in areas where it is not intended to
strike.3%

He went on to identify some of the constraints on the legislative
process. One was the amount of time the legislature has available,
another was on the limited availability of specialised knowledge
required in new and ever multiplying areas and “a limit on the
definitive statutory expression of the law in areas where detailed
rules or detailed policies must necessarily grow by experience and
cannot be formulated beforehand”.3° It is arguable that very little
has changed in this respect and that these constraints are still very
relevant today.

The implication, therefore, is that part of the system needs to be
immediately responsive to the needs of the taxpayers. At present it
appears that tax legislation cannot encompass all likely
possibilities, or keep abreast of changing circumstances. It seems to
be that reform has to wait until the existing application of the law
finally becomes intolerable and Parliament is convinced that reform
is necessary. It would be more appropriate to have a mechanism for
adapting primary legislation to particular requirements as they
arise. This should be a major role of a system of tax rulings.

33 Canavan DL, “Income Tax: The Commissioner's Discretion” (1965)
Taxation Institute of Australia Victoria Taxation Convention Papers 10.

34 Cain ET, “The Discretionary Powers of the Commissioner of Taxation”
(July 1965) The Australian Accountant 348.

35 Ibid.
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5 Self-assessment

An additional consideration is self-assessment. It is interesting to
note that in Australia since the introduction of self-assessment in
1986 there has been a trend away from discretions. Initially, it was
thought that official rulings on how the Federal Commissioner of
Taxation (FCT) would exercise his discretion would be sufficient.
However, now the Tax Law Improvement Team is looking at how
discretions can be replaced within the legislation.

As already indicated, certainty in the law is important for efficient
economic decision-making, but self-assessment introduces the
possibility that uncertainty can also lead to tax penalties.
Previously, an assessment would be made by the tax office on the
basis of information disclosed in a return. If the taxpayer had
doubts regarding the legislation or administration of the tax system,
the matter could be raised in the return and the tax office was
required to consider the matters raised and make an assessment.
Failure to address issues raised by taxpayers would stop the FCT
from penalising taxpayers in those circumstance where a full and
true disclosure had been made. With self-assessment, the
responsibility for achieving accurate tax assessments has now been
shifted onto taxpayers. To avoid penalties for incorrect tax returns
the taxpayers need more information and greater certainty about
the application of the law.

In Australia a new system of public and private rulings was included
as part of the change to self-assessment in order to help taxpayers
interpret and apply the law. Similarly in the UK the introduction
of self-assessment from 1996/97 onwards has provoked the
development of a formal national system for giving rulings in order
to supplement the informal existing arrangements. In outlining such
a scheme, the Inland Revenue’® acknowledged the need for
taxpayers to have certainty regarding their liability and that the
imminence of self-assessment gave the arguments for greater
certainty added force. Under the proposed British system of self-
assessment, the Inland Revenue will have one year from the
lodgement date to check returns and it is only after the end of that
period that taxpayers can be relatively certain that their liability
has been agreed or established.

The economic need for such a provision was acknowledged by
Finance Secretary to the Treasury, Stephen Dorrell, in a speech at

36 Inland Revenue, Post Transaction Rulings: A Consultative Document
(1994 HMSO).
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the annual dinner of the Association of Her Majesty’s Inspectors of
Taxes:

Rulings are a logical part of customer service. It is helpful
when the Revenue can provide guidance for taxpayers about
prospective transactions where the application of the law is
uncertain. Advance rulings would benefit industry and the
ordinary taxpayer. They would provide a clearer, more
certain system, consistent with the principles of self-
assessment.3”

6 The desirable characteristics of a rulings system

One of the features of both the Australian and UK systems of rulings
is that each emerged without any apparent regard to any criteria
for judging the suitability of such systems. The authors consider
that such criteria are essential and must be developed before any
informed choice about rulings systems can be made. The different
aspects of the environment within which a rulings system has to
operate give some guidelines as to the features a successful system
is likely to include. Beginning with the tax legislation itself, it
seems that this is unable in isolation to cater for all possibilities,
but it is the supreme authority on such matters. It would therefore
seem desirable that it should always include a clear statement of its
intentions in order to provide a framework within which rulings can
be given. This would remove the need for legislators to attempt to
include detailed provisions for every eventuality in the legislation
itself.

This is reinforced by the economic criteria on which a tax system
might be judged - which suggest a need for certainty in a changing
world. A rulings system can then add the flexibility needed to
apply primary legislation in a variety of circumstances. It was also
suggested that to achieve such an aim it should be at least partly
“consumer driven”. Taxpayers cannot make the laws directly
themselves but they should be able to indicate how and where they
need a more precise statement of meaning of the law to be given.

There is some evidence relating to taxpayer needs. A 1994 survey of
a random sample of 500 individuals in four electorates in New South
Wales® included the question, “What was the main reason for using
a tax agent?” A summary of the answers is shown in Table 3.

37 Inland Revenue Press Release, 14 May 1994.
38 Wallschutzky and Lewis, “Tax Perceptions and Tax Reform” in Sandford
CT (ed) More Key Issues in Tax Reform (1995 Fiscal Publications).
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Table 3
Reasons Why Taxpayers use Tax Agents

Tax system complexities 37.1
To minimise tax 9.7
To “get it right” 32.3
Habit 6.5
Too busy/it was easier/I'm lazy 7.3
Other 7.3

Note: Total does not sum exactly to 100% because of rounding

Perhaps surprisingly, only 9.7% said that it was to minimise their
tax liability and a further 7.3% because it was easier or they were
too busy. Nearly 70% said that it was either because of the
complexity of the tax system or to enable them to get their tax
affairs right. One of the implications would seem to be the need for
a system which was more “taxpayer friendly”. As far as the ruling
system is concerned, taxpayers should be able to access the
appropriate parts readily and easily, understand the content of
the ruling(s) and be able to apply them to their own circumstances
with certainty.

There is further evidence from small businesses. In a qualitative
study of small businesses® a number of relevant points emerged. One
was the need for instant advice and some record of that advice in
case there is a later audit. It also appears that small business
would like to be able to request information without revealing their
identity in case this should provoke a tax office audit. In fact one of
the main findings of the study was the lack of trust in which the
Australian Taxation Office (ATO) was held. Small businesses seem
not to perceive the ATO as an organisation which can help them but
rather as one which exists only to catch them out if they do
something wrong. This is exactly the opposite image the ATO
is attempting to portray and it may be an impression that is
unjustifiably held by small businesses. Nevertheless, so long as it
exists, it has several unfortunate consequences and in the present

» Wallschutzky and Gibson, Small Business Cost of Compliance Project,
Final Report (1993 University of Newcastle) and Wallschutzky and
Gibson, “Small Business Cost of Tax Compliance” (1993) 10 Australian
Tax Forum.
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context adds weight to the suggestion that the body responsible for
issuing rulings should be independent of the revenue authority.

The study also led to the suggestion that external accountants
employed to assist small businesses were forced to be overly cautious
in their advice because of the complexity of legislation. Small
practices, particularly those in rural areas, often lack the
specialised advice available to larger practices in major cities. It
was also suggested that some accounting firms appeared to have the
ability to obtain clear ATO guidance by return fax and it was
suggested that small businesses should also have such a service.
Again, the implication is a need for a system aimed specifically at
the consumers.

From the accountants themselves there were complaints that tax
rulings were issued frequently but with little apparent co-
ordination. Accountants thought that it would be better if rulings
were issued together, say quarterly, and had a common starting
date.

7 Existing forms of rulings in Australia and the UK.

According to one Senate Standing Committee, the “origins of income
tax rulings issued by the Australian Taxation Office can be traced to
the 1930s, when the Taxation Office first published Income
Taxation Orders”.49 The Standing Committee reports an
intermittent history for rulings and name changes from “Income Tax
Orders” to “public information bulletins”. A system of formally
published income tax rulings was implemented on 1 December 1982 in
order to satisfy the obligations imposed by the Freedom of
Information Act 1982. Under this arrangement, Taxation Ruling No
1, issued on 6 December 1982, explained the Taxation Ruling System
simply “as a method of publishing and disseminating decisions on
interpretation of the laws administered by the Commissioner of
Taxation”.

The present Australian system dates from 1 July 1992 and consists of
both public and private rulings. According to the Joint Committee
of Public Accounts, there is no statutory definition of what
constitutes a Ruling. However, under the Taxation Administration
Act, a Public Ruling is considered to be:

40 Senate Standing Committee on Legal and Constitutional Affairs, Income
Tax Rulings Report (1987 AGPS) 1.
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A determination by the Commissioner of the way in which a
tax law or tax laws would apply to any person in relation
to a class of arrangements, a class of persons in relation to
an arrangement or a class of persons in relation to a class of

arrangements.*!
Similarly, a private Ruling is presently considered to be:

A written response from the Commissioner to a request for a
Ruling about the way in which a tax law or tax laws would
apply to a specific arrangement or arrangements entered
into, or 4groposed to be entered into, by a specific

taxpayer.

The UK approach to the matter has traditionally been less formal.
The Inland Revenue may give a ruling on a proposed transaction and
the circumstances in which this would be binding on the Revenue are
discussed in Regina v CIR ex parte MFK Underwriting Agents Ltd,43
but such rulings are not widely available. The Inland Revenue has
suggested that, in many cases, where taxpayers or their agents “seek
advice from the Revenue on the tax treatment of completed
transactions, the inquiries can be speedily and efficiently resolved
by informal contact with Revenue staff”.4* This may not always be
the case, but the Inland Revenue has a variety of other methods for
clarifying the tax treatment of particular cases, including a
published list of extra-statutory concessions, Statements of Practice,
Inland Revenue Press Releases, the Inland Revenue Tax Bulletin and
a range of explanatory booklets and leaflets.

As already indicated above, the Inland Revenue is to introduce a
formal system of rulings. The proposals regarding post-transaction
rulings have already been published®® and their aims are to assist
taxpayers to comply with their obligations, to encourage voluntary
compliance with the tax laws and to enhance the UK’s
attractiveness as a location for international business.46 Proposals
for a more comprehensive system of rulings are to follow.

These “definitions” and systems of rulings are only two of the many
possibilities. In fact they might not be the most appropriate ones.

41 Joint Committee of Public Accounts, Report No 326, An Assessment of
Tax: A Report on an Inquiry into the Australian Taxation Office (1993
AGPS) 96.

42 Tbid at 97.

43 [1990] 1 WLR 1545.

4“4 Inland Revenue, Post Transaction Rulings: A Consultative Document
(1994 HMSO) para 5.

43 Ibid.

46 Inland Revenue Press Release, 12 May 1994,
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The most suitable system of rulings might be apparent only after
careful consideration of the issues raised above.

8 Towards a responsive system of tax rulings

Given the environment within which rulings systems have to
operate, it is now possible to examine the possible features of a
rulings system shown in Table 1, although there is not the space to
discuss them all in detail here.

The Australian system is statutory and both the existing and
proposed systems in the UK are non-statutory. Nevertheless, the
systems are similar in both countries in the sense that they are
considered to represent the particular revenue service’s view of the
application of the law in particular cases. They both fit what
might be described as a “Revenue Service Model of Tax Rulings”.
Given the discussion above, it is not at all clear that this is
precisely the most appropriate form for a system of tax rulings.

The first question is the constitutional status of rulings and how
they relate to existing legislation. It could be argued that at least
some tax rulings have, or ought to have, the status of a form of
“quasi-legislation”. The discussion above suggested that in modern
societies primary tax legislation alone was insufficient to cover all
important present and future circumstances and required
supplementation. Such additional rules would not have the status
of primary legislation, but would form part of the tax system in a
similar way. It seems generally agreed that, in any conflict between
primary legislation and any supplementary rules, the former would
prevail. Even so, such supplementary rules would seem to have a
legal status. For instance, in Australia taxpayers can be exposed to
penalties for failure to follow rulings, so that those rulings become,
in practice, de facto law.

This leads on to a second question which is where the responsibility
should lie for issuing rulings.

In Australia, Tax Rulings are issued by the FCT and in the UK the
Inland Revenue has proposed itself as the body that should issue
rulings under the new arrangements. The Inland Revenue arguments
were that anything else would “represent a fundamental change to
the UK tax system”, that it would lead to a “complex and
cumbersome system of rulings”, that it would be binding on both the
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Revenue and taxpayers and detailed legislation would be
required.4” These would not seem to be totally convincing arguments.

Although rulings systems are operated in many countries by the
revenue service, this is not an inevitable arrangement and, it might
be argued, not even a desirable one. In Sweden, tax rulings are issued
by the Independent Council for Advance Tax Rulings. Its members
are appointed by the Government on the basis of their judicial or
administrative experience and they are drawn from both the public
and private sectors.*8 This would seem to be a superior model since
it is both independent of the revenue authority and utilises a wider
range of expertise than might be available to a revenue authority
acting alone. It might also be thought to be more responsive to a
wider range of interests in the community.

In addition, if rulings are “quasi-legislation”, their construction
does not appear to be a natural role of a revenue service charged
with the assessment and collection of taxation. Indeed, clear
conflicts could arise. In the UK it has been suggested that the
“Inland Revenue is not slow - and quite rightly - to take every
advantage which is open to it under the taxing statutes for the
purpose of depleting the taxpayer’s pocket”.#? A clear conflict
might arise, for example, in the Inland Revenue’s proposal that no
ruling would normally be given “in respect of transactions which, in
the Revenue’s view, may have been taken wholly or mainly with
the purpose of avoiding tax”.>0 Similarly the Inland Revenue
proposes that it should not have to give a ruling where, in its own
view, “it would not be possible, without unreasonable diversion of
resources, to resolve the issue within an appropriate time”.>1 It
would seem to be much more satisfactory if such decisions were the
responsibility of an independent authority. This view is reinforced,
as discussed above, by the distrust of the revenue authority on the
part of Australian small business taxpayers - a distrust that may
well be found in other taxpayers and in other jurisdictions.

This leads onto the next area, which is the responsiveness of tax
rulings to consumer, that is taxpayer, needs. Table 1 gave a list of
possible features of a rulings system, but there is not the space in
this article to go through each of them from the perspective of

47 Inland Revenue, above n 44 at para 22.

48 Sandler D, A Request for Rulings (1994 The Institute of Taxation) 73.

9 Lord Clyde, Ayrshire Pullman Motor Services and DM Ritchie v The
Commissioners of Inland Revenue (1929) 14 Tax Cas 754 at 764.

50 Inland Revenue, above n 44 at para 19.

5t Ibid.
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taxpayers. Instead, it is proposed simply to sketch out some of the
relevant considerations.

One relates to timeliness. Commercial decisions may be adversely
affected by delays in ruling on important taxation aspects. In the
survey of small businesses presented above, there appeared to be a
demand for instant advice. This might not always be possible - it
might be that in some cases it would take a significant length of
time to produce a satisfactory ruling on the relevant circumstances.
However, it would be important to explore the available
possibilities for satisfying the demand for a rapid response. This
might involve provisional private rulings on which urgent
commercial decisions can be taken in specific cases, provided there
were safeguards against abuse. Alternatively, there may be a faster
service for urgent cases, which may be available in specified
circumstances, or for a charge.

Another area relates to access to rulings. As suggested by the survey
of individual taxpayers reported in Section 6, there may be scope for
making this aspect of the tax system “taxpayer friendly” in
different ways. It might also be made as “tax agent friendly” as
possible. With modern information technology there is considerable
scope for improving the access to collections of information such as
rulings. There is also much that can be done in terms of
comprehensibility and so on.52

Other aspects of rulings systems can be viewed in a similar way. As
the UK Financial Secretary to the Treasury was quoted above,
“Rulings are a logical part of customer service”> and included in the
term customer are industry and the ordinary taxpayer. It follows
that rulings should be issued and available in ways which fit the
needs of such customers.

It is easily possible to develop other features of a “taxpayer
friendly” model of rulings. One way of doing this might be to
include a more comprehensive survey of taxpayer needs in terms of
tax legislation and its interpretation. This is not to argue, of course,
that the features of a taxpayer model of rulings are always the most
desirable. The needs of the revenue service are also important, as
are other interests in society, and the design of a successful rulings
system will have to take account of a wide range of factors.

52 See, for example, James SR, Lewis A and Allison F, The
Comprehensibility of Taxation: A Study of Taxation and Communications
(1987 Gower).

53 Inland Revenue Press Release, 14 May 1994,
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The purpose of this article has been to raise the question of what
criteria might be employed to judge the advantages and
disadvantages of different possible systems of tax rulings. Existing
systems often seem somehow to have emerged, rather than to have
been designed on the basis of a full analysis of all the relevant
considerations. They also seem to have been based largely along the
lines required by revenue services - hence the term Revenue Services
Model of rulings. However, such an approach has its limitations.
There may well be fundamental disadvantages in having a form of
quasi-legislation produced by the very organisation which has the
responsibility for implementing the law. There might be a
temptation for a revenue service to put its requirements above those
of the society it serves. Even if it did not, it might still be suspected
of putting its own interests before those of others. There might
well, therefore, be a strong case, as in Sweden, for tax rulings to be
issued by an independent body.

Such a body, and a successful system of rulings generally, would also
benefit from clear statements of policy associated with primary
legislation. This might increase the general level of certainty. It
might also decrease the temptation to produce a mass of detailed
legislation in an attempt to provide for every possibility in a
changing economic environment. An alternative to a Revenue
Services Model of rulings might be the Taxpayer Model of rulings,
taking account of such factors as timeliness and access. Such a model
would provide a balance to some existing systems but it should not
necessarily prevail in all areas. It would, however, add many
important criteria which should be taken into account in the design
of a modern system of tax rulings.

9 Conclusions and recommendations

Primary legislation on its own is insufficient to provide a workable
tax system. One of the difficulties is that such legislation is often
open to different interpretations. Another is that such legislation
cannot cover all possible circumstances - and this is particularly so
in a modern and continuously changing economic and social
environment. A system of rulings can help promote certainty in tax
administration. The question then is how best to devise a system of
rulings and this involves taking account of all the relevant aspects -
the needs of taxpayers, the role of the tax authority and the
difficulties of producing sound tax legislation.

A system of rulings could be operated more consistently if legislation
carried a clear statement of intent. In terms of the system of rulings
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itself, it should be a “consumer driven” system. It would therefore
be helpful if a comprehensive survey of taxpayers was undertaken
to establish their needs. This should be a permanent feature of the
system, since change applies to taxpayers’ needs as much as to other
parts of the tax environment. A “consumer driven” system should
include such features as timeliness in the issue of rulings and the use
of the most effective technology for taxpayers and tax agents to
access rulings.

To increase certainty, the rulings should have statutory backing. It
is also recommended that tax rulings are issued by an independent
body, as in Sweden, and not by the tax authority. If rulings are
“quasi-legislation”, the body which issues them should not also be
the body which is responsible for tax assessment and collection.
However, of all considerations, the most important is to design a
system of rulings primarily with the taxpayer in mind. With self-
assessment, the onus is now firmly on the taxpayer to get it right
rather than to assist the revenue authority. The onus has changed,
but the focus of ruling systems has not.
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