























Auditors and Professional Opinion
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which might have affected the United States Supreme Court in interpreting
the commerce power have not been so prevalent in Australia. By 1913 it was
clear that the commerce power in the United States not only extended over
all commercial matters of national importance, but included also a power to
be used for the general welfare, commercial or otherwise.®” After 1937 it
was clear that the Supreme Court allowed Congress to determine what the
national interest required, and that it would usually accept that
determination.® Indeed, some writers have commented that there is no
judicially enforceable limit to this power.”
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the horizon of the commerce power ever receding, and the persons and
things within it ever increasing’.” The United States Supreme Court has
adopted, on the whole, a more organic interpretation of the Constitution than
has the High Court.”

In 1990 the High Court did rule that trade or commerce was in fact more
limited. The majority™ in Concrete Constructions (NSW) v Nelson™ held
that it was not sufficient merely to show a nexus between the conduct and
trade or commerce, To be in trade or commerce the conduct itself must bear
a trading or commercial character on its face.” This definition is not only
narrower than the previous definition, but is also more limited than the
corresponding constitutional head of power.™ Concrete Constructions
heralds a return to the traditional approach. Street’s case, in contrast to
Goldfarb, rejected the argument that a barrister was operating within "trade
or commerce” by taking a fee, since his conduct involved the 'application of
special learning, and the maintenance of standards imposed, not by the terms
of his retainer, but by the nature of his calling’,” and although he may
represent commercial interests, the essential role of a barrister as a
professional adviser remains the same:™

A barrister appearing for or advising a person engaged in trade does not thereby
become a trader any more than a barrister engaged in a criminal case becomes a
criminal.

Interestingly enough, a footnote to the judgment in Goldfarb states that it
would be unrealistic to view the practice of professions as interchangeable
with other business activities in every situation, so as to apply o it concepts
which originated in other areas.”

More recently in Helco v O'Haire,” a case concemning a representation by
solicitors as to the sufficiency of their client's assets to cover personal
guarantees, the Full Federal Court expressly left open the question whether
the conduct of the solicitors fell within trade or commerce. The Court
unanimously held that each case had to be assessed on its merits, and noted
the danger of a priori labelling of conduct as professional to exclude section

71 R v Foster (1959) 103 CLR 256 at 310.

72 Nygh PE, 'An Analysis of Judicial Approaches to the Interpretation of the Commerces
Clause in Australia and the United States’ (1967) 5 Sydney Law Review 353,

73 Mason CJ Deane, Dawson and Gaudron JI.

74 (1990) ATPR §41-022.

75  The High Court ruled that advice given by a foreman 10 the injured plainiiff that certain
grates had been secured was not 'in trade or commerce’.

76 Constitwtion s 51(1). For instance, the 'step’ theory in O'Swllivan v Nearlunga Meat Lid

(1954) 92 CLR 565.
77 (1989) 88 ALR 372
78 AL372.

79 (1975) Trade Cases §60-355 at 66,498 note 17.
80  (1991) ATPR §41-099.

102



Auditors and Professional Opinion

52.% This sentiment echoes the approach of Lee J. in Holman v Deol ®
Statutory Definitions

The situation is slightly muddied by varying definitions within the statutes.
Section 6(4)(b) of the Trade Practices Act includes within trade or
commerce the promotional activities of professionals. The explicit extension
of the operation of the Act in this way implies that ordinary professional
activities should excluded.®” In other words, representations made by
auditors as to their expertise or capability to perform certain tasks should fall
under the provision, whereas the actual performance of their duties, namely
certifying accounts as true and fair, ought not. This follows from the heading
to Part V: Consumer Protection. Brennan J* in Concrete Constructions
suggested that although nonconsumers have a right of action,” the conduct
on which it is founded must be conduct which misleads or deceives, or is
likely to mislead or deceive, a person in his capacity as a consumer. The
clear implication of section 6(4)(b) is that non-promotional professional
activities do not fall under the Act.

The same is not necessarily true in the states. In response to Holman v
Deol,® New South Wales expressly included professional activity within the
definition of trade or commerce in its Fair Trading Act.¥ This is mirrored in
Queensland.® The Victorian Act contains no mention at all of professional
activity, The South Australian Act includes professional activity within the
definition of business, which affects the meaning of trader.® While this
affects other sections of the Act, it plays no part in its section 52 equivalent.
Similarly Tasmania® and Western Australia” define services to include
work of a professional nature, identically to the Commonwealth.” This
ought to mean in the light of Holman v Deol™ and Helco that the essential
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qualification of trade or commerce is unaltered.

It can be noted that the Trade Practices Review Committee in its 1976
report (The Swanson Report) rejected a submission that professionals were
not part of the general business community. The report states:

10.35 Division 1 of Pt V sets certain minimum standards of business conduct.
Most, if not all, professions impose equal, if not stricter, standards upon their
members. We see no reason why these provisions should not apply to the
professions nor would we expect its application to cause the professions any
concermn.

In Bond Corp, however, French J noted that this Report was made at a
time when the full potential of section 52 to create liability for honest non-
negligent statements was not widely appreciated.>

Opinions and misleading or deceptive conduct

Unlike common law negligence, under section 52 there is generally no
requirement of fault. The fact that a person could have discovered the
misrepresentation does not prevent liability.” More importantly, there is no
requirement to show intention to mislead or deceive,” and a company that
acts honestly, and also reasonably (without negligence) can still be liable.*”
All that is relevant for the court to decide is whether the conduct was
misleading or deceptive.® For instance, in Greco v Bendigo Machinery® a
dealer who made an inaccurate but completely innocent representation
concerning the state of repair of a front-end loader was found to be in breach.
The possibility of faultless liability is one which should alarm most auditors,
indeed, most professionals involved in giving information and advice to
large business interests. However, where the conduct is the stating of an
opinion, it becomes critical that section 52 is only breached through
misleading or deceptive conduct.™ It is the making of statements, and not
the statements themselves, which must be misleading or deceptive. This is a
subtle but important point since it means that the statement cannot be viewed
in isolation, but within the context in which it was made. The conduct in
making statements will not be actionable unless it conveys a
misrepresentation.'” By a misrepresentation is meant a false impression of
some fact, or set of facts, created in the mind of another.'®
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An opinion is not a fact in itself. An opinion can be a misrepresentation in
that it conveys the impression that the speaker actually holds that opinion.
According to Bowen LJ, the 'state of a man's mind is as much a fact as the
state of his digestion'.'” For instance, in /ndustrial Equity v North Broken
Hill Holdings'™ a number of pamphlets were distributed by the Board to
shareholders in regard o a proposed lakeover offer, strongly arguing that the
offer should be rejected. The predator corporation sued under section 52. It
was found that the statements contained in the pamphlets were not of a
matter of physical observation 'such as the dimensions of a block of land',
but a conclusion or opinion about the takeover offer.” In this regard, the
Court found that the statements should not be held to be misleading or
deceptive simply if they are incorrect, unless it could also be shown that the
opinion was not honestly held.'®

In deciding whether conduct is false or misleading, the meaning conveyed
by the representation must be ascertained.'” In Melbourne Banking Corp v
Braugham'™® a valuation of a mortgage security at £15,000 did not represent
that the security was worth the stated sum, only that the valuers had
themselves estimated that particular value. Gummow I, in Elders Trustee
outlined the scope of section 52 and stated:'”

Where what is relied on for contravention of section 52 of the Trade Practices
Act is a statement of opinion, it will not be misleading or deceptive or likely to
mislead or deceive merely because it misinforms or is likely to do so; the
simation may differ if the evidence shows that the opinion was not held or that
it lacked any, or any adequate foundation.

This last point is significant, since it assumes that alongside the
impression that an opinion is actually held, an impression is created that
there are reasonable grounds for holding that opinion.!" This qualification
can be rationalised as a matter of policy to make il easier for plaintiffs to
show that opinions are in some instances misleading or deceptive. Evidence
to show that an opinion was not in fact held will be difficult to obtain. This
policy is demonstrated by section S1A(1)"" which provides:

51A.(1) For the purposes of this Division, where a corporation makes a
representation with respect to any future matter . . . and the corporation does not
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not have reasonable grounds for making the representation, the representation
shall be taken to be misleading.

Despite the policy overtones, the requirement for a reasonable basis on
which to form opinions appears well established.”? In addition, where the
opinion offered is that of an expert, the requirement for a reasonable basis is
stricter, In Bateman v Shatyer'® cash flow projections were obtained for a
proposed Barbara's House & Garden franchise. No serious attempt had been
made to establish a basis for the figures by directors who held considerable
experience in this kind of business. Burchett J. held that an opinion carries
with it the representation that it is 'honestly held upon rational grounds
involving an application of the relevant expertise'.'"* Given the expertise of
the directors, they could not have believed that the figures were soundly
based. The conclusion can therefore be drawn that where conduct is the
giving of opinions or advice, then a test of reasonable grounds can be
imported and these reasonable grounds will vary with the level of expertise.
In most respects this is importing a standard of care similar to ordinary
negligence. Yet this itself is a narrow view. On a wider view it could be
argued that mere errors or omissions in the application of expertise to arrive
at an opinion does not make it misleading or deceptive. All that the auditor
would need to show is an honest atlempt to ascertain whether the certified
accounts represent a true and fair view, The opinion would have to be
without any reasonable foundation (as in Bateman) or be so grossly negligent
that it could not be said to be a real application of his expertise.

The nature of the audit function

The auditor is primarily concerned with ascertaining whether the accounts
reflect a true and fair view. This is not a concrete concept in the same way as
ascertainment of money held in bank deposits, but an opinion dependent
upon a knowledge of generally accepted accounting practices and
supplemented by requirements of Schedule 5. Furthermore, the duties of the
statutory auditor prescribed by section 332 are expressed at all important
instances (o be the formation of an Opinion."*

An auditor shall, in a report under this section state whether the accounts...are
in the auditor's opinion properly drawn up so as to give a true and fair view...

Statutory auditors, and, it would appear, other types of auditors, should
not be made liable for incorrectly certifying accounts, unless a want of
reasonable grounds, based on their expertise, can be found. This will reflect
the common law view that the auditor is not an insurer who guarantees the
correctness of every item in the accounts, but need only exercise reasonable
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care and skill."® The impression conveyed by certifying the accounts is
simply that the auditor has applied his expertise to ascertain whether the
accounts are a true and fair view.

Conclusions

Although the liability of auditors under section 52 of the Trade Practices Act
and related provisions in the Fair Trading Acts is yet to be tested in the
courts, it is suggested that the fears within the profession of faultless liability
where accounts are found to be incorrectly certified may be unfounded.
Recent cases suggest a return towards the distinction between trade or
commerce and the professions in the traditional sense, although in two states
it has been expressly included within statutory definitions. This may mean
that outside New South Wales and Queensland auditors will not fall within
the legislation, at least with respect to the certification of accounts. With the
recognition of the potental for faultless liability to a wide scope of parties,
the courts will probably be more hesitant in bringing auditors within these
provisions. If the legislation applies, then on a narrow view of the legislation
the nature of the audit function in providing an opinion should allow auditors
a defence of acting honestly and without negligence. On a wider view,
auditors will only be caught where no real attempt has been made to apply
their expertise, or are in some sense grossly negligent. Even on a narrow
view this would be good news to the auditing profession.
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