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The Liability of Executive Officers

to show that the appellant held an office by virtue of which he participated in
the management or administration of the affairs of the company. In this context
the word 'office’ refers to a specific position which usually (although not
necessarily) carries a title and which has identifiable functions and
responsibilities. The position must be part of the managerial or administrative
structure of the company, and the person who occupies it must be one who
takes part in the management or administration of the company. That part need
not necessarily be powerful or dominant, but it would need to go beyond
performing duties of a kind that might be performed by a clerk or a messenger
or a stenographer or a person of similar rank. The fact that a person is called an
‘executive’ does not necessarily mean that the person is in truth an officer, any
more than the fact that a person is not so described means that the person is not
an officer. Nevertheless, in distinguishing between employees who are officers
and those who are nol, the distinction between employees who are regarded by
a company as execulives and those who are not will in many cases give useful
practical guidance in applying the test stated above. ™

The Court rejected the appellant’s submission that the only people who are
officers of a public company are those who occupy positions which are
established by the company's articles of association.

Subject to the caveat that one needs to avoid applying a test developed under
the Crimes Act 1o the Corporations Law which contains its own definition™
the above analysis by the Court may prove useful to our understanding of the
definition of 'executive officer’. Any distinction based on whether employees
are operating at a purely clerical or stenographical level is insufficient when
one is discussing executive officers. But the court in R v Scott drew the line
well above such a position. On the facts the Court noted there was a good deal
of material upon which a jury could have found that the defendant was an
officer. This included the fact that he was a senior executive of the company,
its 'National Community Service Executive', a management grade officer who
possessed an expense account and significant discretionary authority in
relation to the expenditure of funds. It is not a great step to conclude that such
matters will also be of importance in determining whether a person is an
executive officer in the context of the Corporations Law. Gleeson CJ stressed
the importance of the person holding an office but one which required
participation in the management or administration of the company.

There are similarities to the definition of executive officer, but there are
also some differences. The Corporations Law makes no mention of the
person being required to hold an office though this could be implied in the
same way it was in the development of the common law definition of
‘officer’ in R v Scout. This is important for those outsiders who by rendering
extensive advice to the corporation might be said to be actually participating
in management. The opposing (and it is submitted, more preferable view) is
that the definition of 'executive officer' should have included the term
‘officer' rather than 'person’ in s 9 if this was the statutory intent. The fact that
this was not done suggests that the intent was not to be read down by the
meaning of "officer".

73 Above at 758.
74 The reverse error was the very malter criticised by the judge in R v Scont.
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The other possible difference is that in R v Scort the Court described
management or administration, whereas the definition in the Corporations
Law only refers to management. It is possible that a distinction can be drawn
between these two lerms, the former implying more in terms of authority and
control, the latler carrying an implication that an administrator simply
implements the decisions of others.” However, this difference was not one
emphasised by the court, and there was evidence to suggest the defendant
was more than an administrator even on this strict analysis. What is clear is
that a person who had no authority or control would be unlikely to meet the
test in the Corporations Law, whether he or she be described as manager or
administrator.

The critical factor which the Court left undefined is the degree of
participation in management required. In the context of 'officer’ in the
Crimes Act the Court indicated that the laking part in management did not
have to be powerful or dominant. In applying this test, the company's own
classification of whether an employee was an ‘executive' or not would in
many cases give 'useful practical guidance' whilst notl being necessarily
determinative of the matter.

The Importance of the Definitions

Many of the obligations under the Act are placed generally on 'officers’, a
very broadly defined term in s 9. Where this is the case, the distinction
between 'officers’ and ‘exccutive officers' is not so important. There are, in
addition, other sections which caich directors and/or executive officers but
not officers. As indicated above, s 232(1) contains a narrower definition of
the term 'officer’ which, unlike s 9, excludes employees from the definition.
One effect of this is that executive officers are subject to s 232(2) and (4)
and the consequential civil and criminal remedies. It thus becomes quite
critical to distunguish executive officers from those employees who are not of
that class for Lthe purposes of these sub-sections.

As highlighted, there are a number of sections in the Corporations Law
which use words which are close to the definition of 'executive officer’.
Sections 229 and 600 have been discussed above, and will not be further
elaborated on here. Secton 592(1) of the Corporations Law should also be
mentioned in this context. This section calches 'any person who was a
director of the company, or wok part in the management of the company'.
When read in conjunction with s 592(3) there is the possibility that directors
and those who 'took part in the management of the company' face criminal
and personal liability. This may be the case when their company has
incurred a debt when there were reasonable grounds to expect that the
company would not be able to pay its debts as and when they became due. In
addition, s 593(1) provides for a statutory form of lifting of the corporate
veil at the court's discretion following a conviction under s 592(1).

The defences provided in s 592(2) offer some protection to those who 'took

73 There are some sections of the Corprations Law where 'management’ and 'administration’

74  are used in the one section, implying that the words are intended to have different

75  meanings. For example, s 533(3) refers to "a person who has taken part in the formation,
promoetion, administration, management or winding up of the company...."
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part in the management of the company' under these sections. The first
defence is for the defendant to prove that the debt was incurred without his
or her authority or consent. This defence would be of particular use to
oulsiders who by rendering advice to the company may arguably be said to
have taken part in the management of the company. Hence a public
accountant who played a very large part in the running of his or her client
company might be able 10 avoid the operation of this section by pointing to
the fact that though significant advice was rendered to the client, the
accountant did not have the legal power to implement the advice on behalf of
the client, that is he or she lacked express or implied authority to bind the
client. The accountant would argue that debts of the company would always
be incurred without his or her authority or consent. However, it must be
remembered that poor advice as to the liquidity of a company which resulted
ultimately in the demise of that company or personal liability in its
management may make the accountant liable at common law for negligence.

The defence described above will be more useful to outsiders than insiders.
The accountant employed by a cornpany will often be in the best position of
all o render advice to the company as to its ability to pay its debts. Such a
person may in cerlain circumstances, be said to be one who takes part in the
management of a company. If, for example, he or she has extensive
delegated power, inciluding the power to enter into contracts, or il
management simply follows every instruction, he or she may be a person 0
whorn this section applies. Such an accountant is especially vulnerable when
he or she uses such conuracling power because he or she will not have the
benefit of a s 592(2)(a) defence (by definition) and would have the most
difficulty of anybody in the company in making out the s 592(2)(b) defence
of having reasonable cause to expect that the company would be able to pay
its debts. Sections 592 and 593 apply as provided in s 589. Nevertheless
this section offers little comfort because it describes a wide range of
insolvent situations, including winding up, receivership, ceasing to carry on
business, or inability 1o pay debts. Furthermore, the company can become a
company to which the section applies aller the debt was incurred under s
5392(1)(c).

Conclusions

Cerlain propositions may be advanced from this examination of the
definition and responsibilities of senior officers of large corporations.

The first conclusion is the most important. Senior corporate employees
owe obligations which go well beyond the obligations owed under their
contract of employment. Additional obligations are owed under equity and
under statute. The more senior they are, the more likely:

(i) they owe fiduciary obligations similar to those owed by directors of
companies;

(ii) they will come either within the definition of executive officer, or
be considered to be concerned in or taking part in the management
of the company with the additional exposure to criminal and civil
obligations that this encompasses under the Corporations Law
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(including potential responsibility for debts of the company in
certain circumstances, as discussed above).

Employees who are not or do not consider themselves 'senior’ should not
feel free from liability. Seniority per se is not the test for a fiduciary or for
an executive officer, though, as will be discussed below, it may be a relevant
consideration. There is no doubt that low ranking employees will often be
exposed to liability in specific transactions where they have assumed trustee
obligations. Obvious examples are Moulton LJ's errand boy, the cashier
who has to account for his employer's receipts, or the employee who receives
a secret commission while acting as an agent for his employer in negotiating
a contract. Low ranking employees are also exposed 10 a myriad of statutory
obligations. As employees they are within the definition of 'officer’ in the
Corporation Law, the starting point for criminal and civil liability in many
sections.

The second proposition is that the courts have given little clear guidance as
1o where the line should be drawn in describing a person associated with a
company as an 'executive officer’. The term is yet to come before the courts
for consideration, though when it does, the disqualification cases discussed
above will be persuasive. In CCA v Bracht , Mr Justice Ormiston in frying 1o
develop a formula by which participation in management could be
determined, indicated that ‘it cannot be confined to those malters performed
by the board of directors or a managing director, for those are already the
subject of the prohibition against acting as a director’.™ This is an obvious
but important consideration. If the line is drawn almost at the level of
director, the concept of an executive officer loses all value because the
provisions controlling directors (including the definition of that term) or de
facto directors are quite sufficient to catch such people. On the other hand, if
the courts take the opposite extreme, low ranking employees will unfairly
carry the criminal and civil liability of their superiors. This will probably
not be the case, the more likely result being that courts will err on the high
side of management participatlion. The line needs to be drawn at the level
where employees exercise initiative and responsibility, and are influential in
the direction the company takes or a significant part of this direction.
Ormiston J concenlrated on the potential effect of this initiative and
responsibility on the financial standing of the corporation as a2 whole or a
substantial part of it, or the conduct of its affairs, He was not convinced that
participation had to be in central management provided the manager's
decisions had a significant bearing on the company's financial business and
overall financial health,

It is submitted that the 'managing of the company's affairs as a whole' lest
from Gibson v Barton and Registrar of Restrictive Trading Agreements v
WH Smith and Son Lid is both inappropriate and far too restrictive and
should not be adopted in the interpretation of ‘executive officer’. The reasons
advanced by Ormiston J in arguing against the central management lest are
equally appropriate here. In addition, such a test will ignore a group of
senior employees who exercise genuine and independent power, because it
concentrates too much on corporate hierarchies, and may enable the

76 Above at 47.
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employee who is in fact very influential in corporate destiny, but not part of
the formal command structure, to escape liability.

The cases enable us to more readily identify the features of those who are
not likely to be considered as executive officers: Those employees who
simply carry out directions, or policy determined by others, or are agents
appointed to carry out specific tasks will not be caught. Employees who are
described as clerical or possess litile in the way of discretion are not
executive officers. One group who (somewhat surprisingly) cannot be
eliminated as executive officers are non-employees of the company. As
discussed above, the definition appears theoretically available to those
outsiders who by extending considerable advice to the company and
becoming so involved in it can be said to be taking part in its management.
This is a more preferable result than an interpretation which requires all
execulive officers to also be officers under the Corporations Law.

Piecing together various altributes from the cases it may be possible to
build up a profile of an executive officer: One would expect such a person to
possess genuine power over at least a part of the corporate destiny. Indicia of
this might include: The ability to hire and fire employees at senior levels, the
company's description of the employee as 'senior management' , or as a
'senior executive', the type of salary package possessed, access 1o a generous
expense account, formal or informal links to the board, or to the most senior
executive, very high limits on power to spend the company's money or 10
contract without formal beard authorisation. Subject to the qualifications
advanced by the New South Wales Court of Criminal Appeal in R v Scott Lhe
way in which the person has been categorised by the company itself will be
very important. If the company has treated the employee with the Lrappings
of power and privilege it will be very difficult for the employee to deny his
influence in the company.

There are obvious overlaps between those who readily will be categorised
as fiduciaries and executive officers. It follows from an analysis of the cases
above that it would be very hard for an employee who was held o be an
executive officer 1o deny that he also owed fiduciary duties. The reverse is
not necessarily true, because it is possible that fiduciary obligations can be
owed by quite junior employees.
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