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Power in mediation — some
reflections
Dimitrios Eliades
Introduction
‘Just as an initial
power imbalance
does not necessarily
make judicial review an
inappropriate forum, so
too mediation should not
be abandoned solely on
the grounds of financial
disparity between the
parties. The question
is how mediators
should respond
to this reality.’

Parties in mediation or negotiation are in a
power balance even before the processes
commence. The shopping centre tenant and
the landlord, the bank customer and the
bank, the plaintiff in a personal injury claim
and the insurer, are all examples of situations
where an imbalance already exists.
This article will consider some areas
where a power imbalance is likely to occur
and how mediators might act in these
situations; it also looks at a specific situation
where the imbalance is so great that the
mediation process is inappropriate as a
dispute resolution method.
ADR provides a potentially more
predictable method of resolving disputes than
the formal justice system, because the parties
actively participate in the outcome of their
dispute.1 As it is inherent in this process that
the parties will have some direct contact with
each other, the mediator must be responsible
for detecting any factors that threaten the
fairness and equality of any agreement.

Financial imbalance
A financially superior party may have an
advantage in either the court adjudication
process or in mediation. NADRAC has said:
In ADR, as in any other dispute resolution
process, the participant with the greater
resources who can hire a lawyer, afford to
wait and to raise more issues will have an
advantage over other participants.2

It is true that in mediation there is an
assumption of equality between the parties.
This is also fundamental to the judicial
decision process. The critical question,
however, is the extent to which equality in
ADR must be present in any final agreement.
Despite the above assumptions, in
practice equality may not be present at the
beginning of the mediation, just as it might
not be present at the beginning of the
litigation process. In litigation the financially
4

stronger party may force the weaker party to
incur costs through a stream of interlocutory
applications. At trial, the stronger party can
retain top lawyers and leading experts.3
Pincus J, during the period of his
appointment to the Federal Court, made the
following comment:
It is my opinion that nothing can be done to
eliminate whatever advantage can be
obtained by the richer litigant’s access to the
more expensive and therefore presumably
more expert legal assistance.4

On the final judicial determination, however,
the parties are equal before the judge.
So too in mediation there may be an
inequality at the beginning, which in some
circumstances must be dealt with by the end
of the mediation. Alternately, the mediator
must terminate the mediation because, in the
mediator’s view, inequality of the parties will
not permit a fair agreement to be signed.
Just as an initial power imbalance does
not necessarily make judicial review an
inappropriate forum, so too mediation
should not be abandoned solely on the
grounds of financial disparity between the
parties. The question is how mediators
should respond to this reality.

Responding to power
imbalances
It is the function of the mediator to
facilitate the parties to reach agreement
themselves. The mediator can attempt to use
the processes of mediation to assist the
parties reach a level of equality that allows
them to arrive at an agreement. This may be
done through improving communications,
creating doubts as to positions, or just being
an objective participant.
If the mediator wishes to create doubts
about the respective positions of the parties,
he or she may find an opportunity to do so
in relation to a document or expert opinion
of the stronger party. This will, however, ➣
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➣ render it necessary to canvass the
substantive issues in dispute.
The mediator must be careful that criticism
of a party’s material does not appear to
compromise the mediator’s objectivity. It is
better to give alternate possible
constructions of a document or provision,
rather than express an obvious opinion.
This approach, however, may have
limited effect in cases involving experienced
litigants such as insurers. They already have
an idea of their liability and damages
exposure. There is, however, even for the
experienced company, an element of risk,
and this may be the factor that the mediator
can use to encourage the insurer to reach
finality through compromise.
The mediator must be cautious in cases
between a claimant and an insurer. The
insurer will have direct contact with the
plaintiff and may use greater organisational
skills, quality of counsel and familiarity with
the process to intimidate the plaintiff into
accepting a reduced amount.
The imbalance in power, however, may
sometimes be more apparent than real.
Take for example a tenancy in a shopping
centre complex. The lessor could be a large
corporation, while the lessee is a small
trader. However, an application by the
tenant to the Retail Tenancy Tribunal, if
successful, has the potential for setting a
precedent for payment to all tenants in the
centre. This would tend to confer on the
tenant more power than might appear.
In environmental disputes, public opinion
will often support the smaller
environmentalist. The larger corporation
enters discussions knowing that the
discussions are not held in a vacuum, but
that the corporation’s handling of the issues
may be something that is publicly reported.
This again would confer power on the
apparently weaker party.
The mediator may attempt to balance
power in relation to the information
question, for example by limiting the
amount of information to be used by the
parties, thereby aiming at equality with
respect to information access. The parties in
mediation could also be encouraged to
share knowledge. In addition, it may help
the mediation if the weaker party is assisted
in collating their material.

Imbalance due to cultural
differences
Where parties are from different cultural
backgrounds there is a risk of
communication difficulties. Different
nationalities, ideologies, countries of origin,
political views or perceptions of the legal
system may contribute to these difficulties
and may lead to the ethnic participant
accepting a proposal because it seems
hopeless to resist.
Many people of different cultural
backgrounds prefer to remain silent in
certain situations. They may be suspicious
of the mediation process because in their
native country disputes could only be settled
by judicial pronouncement, or they may feel
they cannot express their claim or concerns.
Silence by a party may be misinterpreted as
acquiescence to the other party’s argument,
with damaging consequences.
To address an imbalance, the mediator
could structure the mediation to allow each
party the opportunity to state their position
or response without interruption. The
mediator may also consider separate
sessions with the parties. This will have the
advantage of not only interrupting the
domination by the stronger party, but also
of allowing the mediator to have a more
open discussion with the weaker party.
The mediator may discover in caucus that in
the respective party’s native country an
uneducated person could never win in a dispute
with an educated person. Caucus meetings can
empower the weaker party by rehearsing
techniques to be used in open session.5
The mediator must also be mindful that a
party may be using their cultural difference
as a tactical advantage. One advantage is
that the language ‘difficulty’ will slow down
the process, which is more suited to the
party with the language difficulty. This tactic
could frustrate the other party. Here it may
be prudent to have a family member or
friend with the relevant language ability
attend the mediation. This person may liase
with an independent interpreter appointed
for the mediation. This achieves two things:
(1) the party with the different cultural
background is more at ease knowing
that their full case is properly being
represented; and

(2) the non-ethnic participant can have
confidence in the objective role of the
interpreter.

Gender imbalance
In the case of family law mediation
involving property issues, it is not unusual for
the husband to have control of the couple’s
financial information, assets, liabilities and
income. This leads to an imbalance in the
husband’s favour. Unlike the litigation
process, the wife does not have the
advantage of the discovery process or
contempt of court orders to obtain
necessary information.
Moreover, through his involvement in the
workforce, the male may have developed
personal skills useful in negotiation, which
constitute a form of power. This skill will
enable him to articulate his arguments,
which may intimidate the wife.
The mediator can take steps to address
these imbalances. Where the parties have
advocates, it would be expected that the
advocates would not interrupt while
statements are being made. In the case
where there are no advocates, the mediator
can balance the dynamics in a number of
ways, for example by limiting the time for
speaking, so that each party has an equal
time to make a statement and an equal time
to respond.
The mediator can separate the parties
into private meetings in order to get candid
responses on issues which a party does not
want to reveal in an open meeting. The
mediator can make inquiries of the husband
as to assets, liabilities and income.
Although this is not a discovery process, the
husband may be more willing to reveal this
information to an objective third party in a
private environment.
Normally confidentiality binds these
private discussions. However if the husband
has deposed in the litigation to his assets,
omitting what he has revealed to the
mediator in confidence, then the husband
has committed an unlawful act. Some
mediators include in their mediation
agreement a provision that confidentiality
does not bind them where the subject of the
information given to the mediator
involves acts or omissions that
are unlawful.
➣
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‘ … violence, or the
threat of violence, can
cause a serious power
imbalance. Violence
is about control. It is
impractical to suggest
that in a few hours, or
several sessions, the
mediator can address
issues in a relationship
that may have existed
for a number of years.’

6

➣ Despite the above scenarios, each
mediation should be approached without
preconceptions about power. A man may
be disadvantaged if he is afraid that his
wife will deprive him of access to their
children. Similarly, a woman after
separation may wish to maintain a good
relationship between the children and their
father and agree to accept less property in
order to keep the relationship between the
children and the father intact.
Violence against women and
mediation
The most serious imbalance is likely to
arise where there is violence or threatened
violence or abuse. The imbalance could be
so great that it makes the dispute unsuitable
for mediation for a number of reasons.
One of the preferred preconditions for
mediation is the willingness of the parties to
come together to resolve the dispute.
Inherently, this involves the parties
compromising their optimum positions. In the
case of the perpetrator of the violent acts,
any compromise with the victim must improve
his position from the legal perspective. For
example, if the court is told that the parties
have resolved their differences, this may
make a court more lenient in the imposition of
its penalty for violent acts.
It is my view that fear and apprehension
which is caused by violent behaviour may be
something that can be countered by the
mediator through a system of structured
strategies. Some of these strategies may include
increasing the number of meetings over a long
period, strict adherence to terms of contact
between the parties, and communication
between the mediator and each of the parties
between mediation meetings.
However violence, or the threat of
violence, can cause a serious power
imbalance. Violence is about control. It is
impractical to suggest that in a few hours, or
several sessions, the mediator can address
issues in a relationship that may have existed
for a number of years.
Mediation is not, in this situation, a
viable alternative to the judicial process.
Courts can make protective orders against
the violator to prohibit contact with the
victim. The issue of violence is a complex
one, which must be dealt with sensitively,

and not through an inflexible system which
is applied ad hoc to all cases. Violence
against women is a crime, and must be
dealt with accordingly.
To deal with the problem in a private
forum encourages the view that punishment
can be avoided by the perpetrator if he
conducts himself appropriately in a
mediation environment. There is a risk that
some women may feel that mediation does
not provide the opportunity to have the
events ‘aired’ publicly, as they would in a
court before a judge. The violent nature of
the actions causing the dispute makes it
undesirable to be dealt with through
mediation. Acknowledgement of and
repentance for violent acts must be a prerequisite to any resolution of the matter.

Conclusion
Power imbalances are a reality of the
mediation process. The mediator must
attempt, as soon as possible, to ascertain
where the power lies in the relationship,
and from that point determine the steps that
can be taken to adjust that imbalance.
In many cases, this may appear obvious.
However, the mediator should constantly
be mindful that there might be non-obvious
factors that can influence the parties, and
give rise to an unfair agreement. ●
Dimitrios G Eliades, Barrister, Brisbane —
deliades@thehub.com.au or phone
(07) 3236 2266.
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