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comparison only to be made, then as both receive the same price from the
Board, no discrimination in substance occurs. Yet the effect is still
protectionist. Discrimination is then judged by comparing the trading
positions of local and interstate traders under the impugned law and not their
previous positions.

On the other hand, one could argue that a wider perspective needs to be
taken. Instead of concentrating on the rights of those engaged in interstate
trade and those in intrastate trade, like the maltsters in the Barley Board case,
one should examine the overall economic impact of a State monopoly
scheme and see to what extent the intrastate trade obtains a compelitive or
market advantage over interstate trade. Since the essence of discrimination
for s 92 purposes is that the intrastate trade must derive a compelitive or
market advantage over interstate trade, a State monopoly scheme may
discriminate against interstate trade.

The difficulty in taking this wider perspective of the overall economic
impact on the comparable market share or competitiveness of interstate and
intrastate trade is that such an approach was implicitly rejected in the Barley
Board case. Indeed, a warning was given that the guarantee in s 92 is not so
wide as that implied in the commerce clause of the United States
Constitution which clearly outlaws measures which stifle interstate
competition.” Yet in the Barley Board case there was no attempt Lo stifle
interstate competition.

It is evident that in determining whether a commodity marketing scheme
which acquires both the locally produced and out of State commodity
infringes s 92, much will depend upon the economic evidence presented to
the Court. Further judicial clarification of the elements of discrimination and
protectionism will also be necessary. At the same time, one must not forget
that the Castlemaine Tooheys formula might characterise a State monopoly
as non-prolectionist.

(iii) Quality Control in Marketing Schemes

The notion of a permissible burden or reasonable regulation under the
individual rights theory of s 92 allowed the States and the Commonwealth to
regulate interstate trade in commodities to ensure, in the interests of public
health and safety, their wholesomeness and their fitness for public
consumption and use. The measures adopted to protect the public interest in
this way had to be non-discriminatory and reasonable.*

The similarity between the notion of reasonable regulation and the
Castlemaine Tooheys formula has already been noted.® But before applying
the Castlemaine Tooheys formula, it is necessary to determine whether the
scheme imposes a discriminatory burden on interstate trade or commerce. If
the same quality control measures are applied to the imported and local
product, further evidence will be necessary to establish a practical restriction

93 Above n 80 at 56.
94  See above n 49.
95 See above n 50.
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being imposed on the former. Unless this point is reached, no occasion
arises for the Court o consider whether the measures are necessary or
appropriate and adapted in protecting the local interest, in this case, public
health,

If the facts of North Eastern Dairy arose today, the New South Wales
legislation would most likely breach s 92 because of the practical
discrimination against imported milk (which could no longer be imported
since it cannot be pasteurised twice) and because the measures would be
disproportionate in their impact on interstate trade in protecting public
health.

D. Transport Legislation

As a result of the re-interpretation of s 92, the States are now in a position to
revise their transport legislation and subject the interstate transport industry
to the same controls and liabilities by which intrastale transport operators are
bound. The reverse discrimination effected by the individual rights view of s
92 benefited particularly the interstate transport industry,

A classic example of this reverse discrimination and protectionism is
Finemores Transport Pty Lid v New South Wales® which concerned a lax
imposed by s 84G of the Stamp Duiies Act 1920 (NSW) on certificates of
registration issued to new vehicles calculated by reference to the vehicle's
value. A majority of the Court held that the tax in relation to vehicles
engaged in interstate trade infringed s 92 because unless the tax was paid the
vehicle could not be driven on New South Wales roads. Today, such a tax is
likely to be valid.

However, permissible regulation of the interstate transport industry was
recognised under the individual rights view of s 92. For instamnce,
compulsory registration of vehicles, speed and weight limits, road rules and
other safety measures were consistent with s 92 Even road maintenance
charges were allowed but levies to cover capital costs of road construction
were not.™

Since Cole v Whitfield, all of these examples of 'permissible regulation’ are
likely to continue to be valid simply on the ground that they do not
discriminate against inlerstate trade and hence are not protectionist. It will
only be necessary to consider the Castlemainé Tooheys formula if some
discrimination is found which favours the intrastate transport industry over
interstate operators. Further, the capital cost of road construction is now
recoverable from intrastate and interstate transport operators provided no
discrimination arises.

There is, however, one area of potential difficulty in the field of transport
regulation, closely related to the question discussed above in relation to State
monopoly marketing boards. The Interstate Commission in its 1990 Report

96  (1978) 139 CLR 338.
97  See Hughes and Vale Pty Lid v New South Wales (No 1) (1954) 93 CLR 1.
98  See Armsirang v Victoria (No 2) (1957) 99 CLR 29.
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on Road Use Charges and Vehicle Regisiration” refers 1o the fact that in
some Australian jurisdictions, vehicles registered outside that jurisdiction are
prohibited from engaging in intrastate trade. To prohibit interstale operators
from the local trade is clearly protectionist: by protecting the local trade from
interstate competition. But to satisfy the Cole v Whitfield formula, there
must be discrimination against interstate trade and this is not readily
apparent. There maybe discrimination against interstate carriers who wish to
operate intrastate services, but it is difficult to argue that any activity of
inlerstate trade, as such, is discriminated against. The same difficulty, we
saw above,'™ arises with State monopoly boards.

The Interstate Commission's report suggests that s 92 may still apply,
either:(1) by acknowledging that it prohibits laws which protect local rade
from interstale competition; or (2) by giving a wide interpretation to
'interstate trade' to cover interstate competition for local trade, relying on the
free trade theory and the phrase 'among the States' in s 92.'" The comment
made in the Barley Board case'® that s 92 is not as wide a guarantee of free
trade as that provided by the United States commerce clause indicates that
both of those arguments may not succeed before the High Court.

Another malter which remains 1o be settled concerns legislation which
confers an executive discretion on a public officer or body the exercise of
which may result in a discriminatory burden of a protectionist kind against
interstate trade or commerce.

Prior o Cole v Whitfield, legislation which delegated 1o some person or
body the power Lo regulate Lransport operations by issuing licences on such
conditions as they thought fit, was held to breach s 92 for it amounted to a
prohibition on interstate trade and commerce (Hughes and Vale Pry Lid v
NSW (No 1)® and (No 2))**. In order to comply with s 92, the conferral of
such a discretion had to be subject to conditions and limitations which
protected the individual interstate trader. The granting of an uncontrolled
discretion, rendered not just an exercise of the discretion but also the
legislation conferring the discretion, open 1o challenge under s 92.

Now with the demise of the individual rights view, the preferable approach
would seem to be only for the actual exercise of the discretion to be
challenged under s 92 on the basis that the legislation conferring the
discrelion contemplates its exercise only in accordance with s 92.

The impact on transport legislation of the freedom of intercourse in s 92 is
another unresolved issue, if an individual rights view of that freedom is
maintained by the High Court, as it indicated in Cole v Whitfield.

99  Commonwealth Parliamentary Papers 1990 No 26 at 53.
100  See above section C (i1) atn 93.

101 Aboven 100 at 53-4.

102 Above n 80 at 56.

103  Aboven 98.

104  Aboven 49.
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Interstate Trade and Commerce

Much of the ultra-technical analysis associated with the individual rights
view of s 92 was attributable to the ‘criterion of operation' formula. Unless
the direct legal effect of the impugned law was to restrict an interstate
activity of trade or commerce, no infringement of s 92 occurred. A restricted
view was adopted of those activities which amounted to interstate trade and

commerce; for example, in the Marrickville Margarine cases,'®” the
production of margarine for interstate trade was held not to constitute
interstate trade or commerce.

Such a restricted view inevitably narrowed the scope of the
Commonwealth's legislative power in s 51 (i) to regulate interstate trade and
commerce. In contrast, the ability o legislate with respect to overseas Lrade
and commerce enjoyed considerable scope,'® while the incidental power
enabled some regulation of interstate trade and commerce.'”

A significant spin-off for the Commonwealth from Lhe re-interpretation of s
92 is indicated by the view expressed in Cole v Whitfield thats 51 (i), must
be recognised as ‘a plenary power on a topic of fundamental importance','®
While declining to comment on the inter-relationship between s 51 (i) and s
92, the Court saw fewer difficulties arising from its free trade interpretation
of s 92 than those which arose under the individual rights view of s 92.

What is striking about the new jurisprudence on s 92 is that, so far, all four
decisions of the High Court have involved activities which have been
accepted as part of interstate trade or commerce. This may simply follow
from the Cole v Whitfield formula and its concern with the practical effect
of the legislation on interstate trade and commerce. But there remains the
requirement that the activity being discriminated against must satisfy the
twin components of trade or commerce and of interstateness.

The High Court has always been prepared to give a wide interpretation to
what constitutes 'lrade and commerce' for the purposes of s 51 (i) and s 92.
The wide ranging scope given to those words by Dixon J in the Bank
Nationalisation case'™ and endorsed on appeal by the Privy Council'®
covers in the case of 'trade’, not just the buying and selling of goods but 'the
pursuit of a calling or handicraft', while ‘commerce' covers 'intangibles as
well as the movement of goods and persons'. Intangibles include the supply
of gas and electricity, all forms of communication and the transmission of
credit by banks.'

105  Grannall v Marrickville Margarine Pty Lid (1955) 93 CLR 55; and Beal v Marrickville
Margarine Pry Lid (1966) 114 CLR 283,

106  See Murphyores Inc Pty Lid v Commonwealth (1976) 136 CLR 1.

107  See O'Sullivan v Noarlunga Meat Lid (1954) 92 CLR 565.

108 Aboven | at 398-9.

109 (1948)76 CLR 1 at 381-2.

110 (1949)79 CLR 497 at 632-3.

111 A distinction may need to be drawn belween a trade and a profession. Hence, the
practice of a barrister was regarded as not within the scope of s 92 as ‘trade or commerce’
by Dawson J in Sireet v Queensland Bar Association (1989) 168 CLR 461 at 536-540.
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Provided any of those aclivities are of an interstate nature the protection of
s 92 applies. In the Barley Board case, reference' is made to 'commodities
and services' being the subject of interstate rade or commerce, no doubt in
recognition of the wide meaning attributed to 'rade and commerce' in s 92.

Interstate Intercourse

The other component of s 92, freedom of intercourse among the States, has
been deliberately left out of the discussion on the scope of the freedom of
interstate trade and commerce, for Cole v Whitfield clearly accepted that the
scope and basis of each freedom must necessarily differ’”? The free trade
basis of s 92 must, by definition, be confined 1o the freedom of interstate
trade and commerce. Although the Court in Cole v Whitfield refused to
discuss the content of the freedom of interstate intercourse, it did accept as a
starting point the already established interpretation given in Gratwick v
Johnson:**

A constitutional guarantee of freedom of inter-State intercourse, if it is to have
substantial content, extends to a guaranlee of personal freedom 'to pass to and
fro among the States without burden, hindrance or restriction’ (Gratwick v
Johnson.....).""?

Even such an individual freedom as this freedom of interstate intercourse
cannot be absolute and so the Court in Cole v Whitfield went on o recognise
as permissible, laws 'to restrict a pedestrian's use of a highway for the
purpose of his crossing or to authorise the arrest of a fugitive offender from
one State at the moment of his departure into another State'."

In adopting the Gratwick v Johnson view of the freedom of intercourse
guaranteed by s 92, the Court in Cole v Whitfield clearly accorded that
freedom a scope wider than that given to the freedom of interstate trade and
commerce. What the precise relationship between these two freedoms is has
yet to be settled.

One view which could be taken is that activities of interstate trade and
commerce will only attract the wider protection of freedom of intercourse
where a personal right of movement between States is prohibited or
inhibited by Commonwealth or State law. Hence restrictions on the passage
of goods and services across State borders as distinct from individuals
travelling across State borders, are judged on the basis of the Cole v
Whitfield formula. Only where the activity of interstate trade involves the
movement of a person across State borders, as in the case of an interstate
haulier or courier, will it be necessary to decide which freedom prevails.

Another view of freedom of intercourse is that it confers a freedom of
communication between States and hence, extends beyond a personal right."”

112 Above n 80 at 56.

113 Aboven 1 at 393.

114  (1945)70CLR 1 at 17.

115 Aboven 1 at 393,

116 Ibid.

117  See Miller v TCN Channel Nire Pty Ltd (1986) 161 CLR 556 per Murphy J.
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Such a view will more easily produce a collision between the freedom of
interstate trade and the freedom of intercourse, in certain industries, such as,
the television industry.

Conclusion

As the title of this article indicates, the re-interpretation of s 92 in terms of
the free trade view has removed from the Constitution any guarantee of free
enterprise for interstate trade and commerce previously provided by the
individual rights view of s 92. This is not to say that the High Court is anti-
laissez-faire. The decision whether or not to regulate trade and commerce is
a political and economic one, more appropriately undertaken by Parliament
and the Executive. Moreover, the rejection of the individual rights view
overcomes the obvious inconsistency which such a view created whereby a
laissez-faire right to trade interstate was guaranteed by the Constitution but
no similar right was enjoyed by intrastate trade.

The challenge facing the High Court is the rational application of the Cole v
Whitfield formula in future decisions on s 92 so that a coherent body of law
can develop which will hopefully avoid the uncertainty which characterised
much of s 92 litigation in the past. Crucial in any litigation involving s 92
will be the provision of expert evidence and advice in order to equip the
Court with the capacity Lo assess the practical economic effect of the
impugned law.

For those engaged in interstale trade and commerce, the negatve effect of
Cole v Whitfield is that they are likely to face a range of different State
regulations. This is inevitable in a federal system. Section 92 has proven to
be not the remedy for this situation., The remedy lies in co-operative
federalism or in reliance upon the superior position of the Commonwealth to
introduce uniform national standards pursuant to its power in s 51 (i) over
interstate trade and commerce, in conjunction with its other powers, such as
those over taxation s 51 (ii) and corporations s 51 (xx).
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